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United States Court of Appeals for the 
District of Columbia 


No. 8048 


THE PEOPLES NATURAL GAS COMPANY, and 
EDWARD M. BORGER, President, THE PEOPLES 
NATURAL GAS COMPANY, Appellants, 

vs. 

FEDERAL POWER COMMISSION, Appellee. 


ON APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 


BRIEF AND APPENDIX FOR APPELLANTS. 


Jurisdictional Statement. 

On September 8, 1941, the Federal Power Commission 
filed in the District Court of the United States for the Dis¬ 
trict of Columbia a motion for an order requiring the ap¬ 
pellants to appear before the Commission or its agent and 
produce books and records specified in subpoenas duces 
tecum issued to the appellants by, the Commission on July 
3, 1941 (App’x 1-6). The subpoenas are attached to the 

lb 



o 


motion as Exhibits D and E (App’x 15-16, 17-18). The 
motion asserted that the district court was vested with jur¬ 
isdiction under Section 14(d) of the Natural Gas Act, 
June 21, 1938, c. 556, 52 Stat. 821, 828, 15 U. S. C. sec. 
717m(d) (App’x 2). 

On September 17, 1941, the district court entered its final 
order granting the Commission’s motion (App’x 48-49). 
Notice of appeal was filed by appellants on September 23, 
1941 (App’x 49-50). The jurisdiction of this Court is in¬ 
voked under the Act of March 3, 1901, c. 854, sec. 226, 31 
Stat. 1225, as amended by the Act of March 3, 1921, c. 125, 
sec. 12, 41 Stat. 1312 (D. C. Code (1940) Tit. 17, sec. 101). 

Statement of the Case. 

On September 8, 1941, the Federal Power Commission 
filed in the United States District Court for the District of 
Columbia its “Motion for an Order to Require Production 
of Books and Records Pursuant to Subpoenas Duces 
Tecum” (App’x 1-6, 7-23). Aside from its mere conclu¬ 
sions, this motion alleged (1) that the Commission had 
originally instituted an investigation of The Peoples Nat¬ 
ural Gas Company to determine whether it was a natural- 
gas company as defined by the Natural Gas Act and whether 
its rates and charges were unjust, unreasonable, unduly dis¬ 
criminatory or preferential (App’x 2, 7-9); (2) that, in that 
proceeding, the Company had denied to representatives of 
the Commission access to all its books, although it granted 
them access to those relating to its status as a natural-gas 
company (App’x 2); (3) that the Commission thereafter 
instituted public hearings at which it directed the Company 
to produce various of its books, accounts, records, papers 
and memoranda (App’x 3), specifying its general ledger 
and all subsidiary ledgers thereof, including ledgers for 
plant, accounts receivable, accounts payable, expense, reve- 
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nue, leases, materials and supplies, work or job orders 
(App’x 3-4); (4) that the Company refused to so produce 
its general records (App’x 4); that the Commission had 
then authorized invocation of the aid of the district court to 
compel compliance with its subpoenas (App’x 5); and (6) 
that it was necessary that the Company be required to pro¬ 
duce the described books and records 

because those books and records contain information 
and data with respect to the cost of the property 
* * # , the expenses * # *, and the revenues of 

The Peoples Natural Gas Company all of which infor¬ 
mation and data is essential to enable the Commission 
to determine whether the rates and charges of The 
Peoples Natural Gas Company subject to the jurisdic¬ 
tion of the Commission, are unjust, unreasonable, un¬ 
duly discriminatory, or preferential. (App’x 5.) 

It therefore moved the district court for an order for the 
production of the books and records so sought (App’x 
5-6). | 

The sworn answer of the Company denied at length and 
in detail that it was a natural-gas company within the mean¬ 
ing of the Natural Gas Act or subject to the jurisdiction of | 
the Federal Power Commission, and alleged that the sub- | 
poenas were therefore unlawful,and illegal (App’x 24-31). 

On September 16, 1941, the cause having been assigned 
for disposition in summary proceedings on the motions cal¬ 
endar under Rule 9 of the district court, the Company filed 
with the court its motion 

(1) To dismiss and deny the motion of the Federal 
Power Commission herein upon the papers heretofore 
filed in this cause; or 

(2) In case said motion is not so dismissed and de¬ 
nied, to direct that a full hearing, including the taking 
of testimony, be held upon the questions of fact pre- 
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sented as to the jurisdiction of the Federal Power Com¬ 
mission in the premises; and 

(3) To refer this cause to the assignment commis¬ 
sioner of this Court for the assignment of this cause 
to another justice of this Court to so hear and deter¬ 
mine the issues. (App’x 46.) 

And gave as its reasons: 

(1) That, upon the papers heretofore presented in 
this cause, the Federal Power Commission makes no 
allegation of jurisdiction over respondents and it affirm¬ 
atively appears that the records here sought by said 
Commission are neither sought for the purpose of de¬ 
termining such jurisdiction nor are they pertinent to 
the issues of such jurisdiction; and that the records 
of the character so specified are not by law required 
to be made available to said Commission except in a 
proceeding within its jurisdiction; 

(2) That, on September 15, 1941, respondent[s] 
herein filed their answer to said motion of said Com¬ 
mission, raising issues of fact as to the jurisdiction of 
said Commission in the premises, which require a full 
hearing and the taking of testimony and proof prior to 
the action of this Court upon said motion; that, there¬ 
fore, failure or refusal to assign this cause for a full 
and complete hearing will be a denial of justice and due 
process to which these Respondents are entitled by 
law*; and 

(3) That, since it is obvious that such a hearing and 

the taking of testimony and proof require proceedings 
beyond those contemplated under Rule 9 of this Court, 
this cause must, under paragraph (c) of said Rule 9, 
be “sent to the assignment commissioner to be assigned 
to another justice” for further proceedings, because 
this cause wall require more than the “ten minutes 
* * * allowed each side” in the summary proceed¬ 

ings on the motions calendar under paragraph (b) of 
said Rule 9. (App’x 46-47.) 
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This motion, however, was denied by the district court 
(App’x 49). 

The case came on for argument on the motions calendar 
on the same day, September 16, 1941. No evidence was 
presented by the Commission, or permitted on behalf of 
the Company. The following day, September 17, 1941, the 
district court summarily granted the motion of the Com¬ 
mission (App’x 48-49). It wrote no opinion. 

Statute Involved. 

The following provisions of the Natural Gas Act of June 
21, 1938 (c. 556, 52 Stat. 821, 15 U. S. C. sec. 717) are here 
involved : 

Section 1. * * * ! 

(b) The provisions of this Act shall apply to the 
transportation of natural gas in interstate commerce, to 
the sale in interstate commerce of natural gas for re¬ 
sale for ultimate public consumption for domestic, com¬ 
mercial, industrial, or any other use, and to natural- 
gas companies engaged in such transportation or sale, 
but shall not apply to any other transportation or sale 
of natural gas or to the local distribution of natural 
gas or to the facilities used for such distribution or 
to the production or gathering of natural gas. [15 U. 

S. C. sec. 717 (b)] 

Sec. 2. When used in this Act, unless the context 
otherwise requires— 


(6) “Natural-gas company” means a person en¬ 
gaged in the transportation of natural gas in interstate 
commerce, or the sale in interstate commerce of such 
gas for resale. 

(7) “Interstate commerce” means commerce be¬ 
tween any point in a State and any point outside 
thereof, or between points within the same State but 
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through any place outside thereof, but only insofar as 
such commerce takes place within the United States. 
[15 U. S. C. sec. 717a(6)(7)] 

Sec. 14. * * * 

(d) In case of contumacy by, or refusal to obey a 
subpoena issued to, any person, the Commission may 
invoke the aid of any court of the United States within 
the jurisdiction of which such investigation or proceed¬ 
ing is carried on, or where such person resides or 
carries on business, in requiring the attendance and 
testimony of witnesses and the production of books, 
papers, correspondence, memoranda, contracts, agree¬ 
ments, and other records. Such court may issue an 
order requiring such person to appear before the Com¬ 
mission or member or officer designated by the Com¬ 
mission, there to produce records, if so ordered, or to 
give testimony touching the matter under investigation 
or in question; and any failure to obey such order of 
the court may be punished by such court as a contempt 
thereof. [15 U. S. C. sec. 717m (d)] 

Statement of Points. 

The district court erred (1) in granting the Commission’s 
motion, (2) in overruling the Company’s motion for dis¬ 
missal or, in the alternative, for a hearing on the juris¬ 
dictional facts, and (3) in ordering the production of the 
Company’s books and records—because 

(a) The Commission had failed to allege jurisdiction; 

(b) Though it was the moving party and its jurisdiction 
was challenged by the Company’s answer, the Commission 
failed to offer any evidence of its jurisdiction; and 

(c) The district court refused to allow the production 
of evidence by the Company affirmatively showing a lack 
of any conceivable jurisdiction in the Commission. 


Summary of Argument. 

The Commission proposes to undertake a broad rate¬ 
making inquiry. It does not even allege jurisdiction in its 
motion for the production of books and records. The Com¬ 
pany, by its answer, has squarely raised and specifically 
denied the jurisdiction of the Commission. Nevertheless, 
though required to do so as the moving party, the Commis¬ 
sion made no move to present evidence of its jurisdiction, 
and the district court required none. Moreover, the Com¬ 
pany was denied an opportunity to present affirmative evi¬ 
dence of the lack of any conceivable jurisdiction in the Com¬ 
mission. 

Unless the demanding party is duly authorized and en¬ 
titled to have them, compulsory production of books and 
records violates the Fourth Amendment to the Constitu¬ 
tion respecting unlawful searches. Decisions of the Su¬ 
preme Court, upon precisely the same type of proceedings 
and statutory provisions here involved, have long settled 
the rule that, upon application to the courts for com¬ 
pulsory production of books and records, the moving party 
must allege and prove its jurisdiction and an opportunity 
must be accorded the respondent to contest such allegations 
and proof. Interstate Commerce Comm. v. Brimson, 154 
U. S. 447, 479, 485, 489; Ellis v. Interstate Commerce Com¬ 
mission, 237 U. S. 434; Interstate Commerce Commission 
v. Baird, 194 U. S. 25, 38-39; Jones v. Securities Commis¬ 
sion, 298 U. S. 1, 25-26; and decisions in the lower courts. 
Moreover, under the specific and repeated decisions of the 
Supreme Court in the type of proceeding here involved 
there arises no question respecting the exhaustion of ad¬ 
ministrative process as in some of the injunction cases. 
Federal Power Comm’n v. Edison Co., 304 U. S. 375, 385- 
387; Federal Trade Comm. v. Claire Co., 274 U. S. 160, 173- 
174; Myers v. Bethlehem Cory., 303 U. S. 41, 49. 


l 
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The Commission, both upon the face of the statute and 
in the light of its legislative history, is clearly and ad¬ 
mittedly without general jurisdiction. See In the Matter 
of Columbian Fuel Corp., Federal Power Commission Op. 
No. 48, Docket No. G-143, 35 P. U. R. (N. S.) 3. Indeed, it 
is an agency of strictly limited jurisdiction. Moreover, 
in view of Pennsylvania law and the needs of its enterprise, 
the proceedings instituted by the Commission place the 
Company in an anomalous position—for the Company is 
subject to complete regulation by the Pennsylvania Com¬ 
mission, it is now undergoing a complete rate investigation 
under state auspices, and the state statute specifically for¬ 
bids the removal of its records as here sought by the un¬ 
lawful demand of the Federal Power Commission. 

Accordingly, the order of the district court must be re¬ 
versed because it was made without allegations or proof 
of jurisdiction by the Commission as the moving party, and 
because the Company proceeded against was even prevented 
from presenting affirmative proof of lack of any conceivable 
jurisdiction in the Commission. 

ARGUMENT. 

The Order of the District Court Must Be Reversed Be¬ 
cause It Was Made Without Allegations or Proof of Juris¬ 
diction By the Commission As The Moving Party, and Be¬ 
cause the Company Proceeded Against Was Even Denied An 
Opportunity to Present Affirmative Proof of Lack of Juris¬ 
diction in the Commission. 

The action of the district court in granting the Commis¬ 
sion’s motion, and in denying the motion of the Company, 
presents a series of cumulative errors. 

1. The Commission proposes to undertake a broad rate- 
making inquiry. —At the outset, it is to be noted that the 
Commission has undertaken a general rate proceeding. 
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It undertakes to determine whether “any rates, charges, 
or classifications demanded, observed, charged, or collected, 
or any rules, regulations, practices or contracts affecting 
such rates, charges or classifications are unjust, unreason¬ 
able, unduly discriminatory or preferential” (App’x 9), 
and it proposes to “fix by appropriate order or orders 
just and reasonable rates, charges, classifications, rules, 
regulations, practices or contracts to be thereafter observed 
and in force” (App’x 13). Accordingly, in this connec¬ 
tion it has heretofore demanded that the Company produce 

The following accounts, books, records, papers, or 
memoranda bearing upon the matter of the rates and 
charges demanded or made by The Peoples Natural 
Gas Company * * *: 

i. The company’s General Ledger and all subsidiary 
ledgers kept by the company including, without limita¬ 
tion, the company’s Plant Ledgers, Accounts Receiv¬ 
able Ledgers, Accounts Payable Ledgers, Expense 
Ledgers, Revenue Ledgers, Lease Ledgers, Materials 
and Supplies Ledgers, Work or Job Order Ledgers; 

ii. The company’s General Journals, Cash Journals, 
Voucher Registers and any and all other books of ori¬ 
ginal entry; 

iii. All Vouchers, including Cash Vouchers, Accounts 
Payable Vouchers, Payroll Distribution Vouchers, 
Journal Vouchers, or other Vouchers supporting in 
any manner any entries on the company’s Books of 
Account; 

iv. The company’s General Corporate Records in¬ 
cluding without limitation, the company’s Minute 
Books, Stock Certificate Books, Stock Ledgers; 

v. The company’s Annual and Monthly Financial 
Statements; 

vi. All records, documents, papers or memoranda in 
support of or necessary to an understanding of the com¬ 
pany’s Books of Account. (App’x 11.) 
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Its further orders, and the administrative subpoenas here 
involved, continue to demand the records specified in Para¬ 
graph (i) quoted above (App’x 14, 16, 17). While the 
Commission seems to indicate that it will not actually fix 
such rates unless it finds it has jurisdiction (App’x 12-13), 
it is nevertheless apparent from the foregoing that it is 
proceeding under its rate-making power and has asked 
the production of books and records pertaining to rates. 

2. The Commission does not even allege jurisdiction in its 
motion.—The Commission makes no direct or positive alle¬ 
gations of jurisdiction. It makes some passing references 
or hints of jurisdiction in describing its proceeding as “a 
lawful investigation” (App’x 4, Par. VIII) and concluding 
that the information and data sought are 

essential to enable the Commission to determine 
whether the rates and charges of The Peoples Natural 
Gas Company subject to the jurisdiction of the Com¬ 
mission, are unjust, unreasonable, unduly discrimina¬ 
tory, or preferential. (App’x 5, Par. X.) 

Certainly these constitute no allegations of jurisdiction. 
At most thev could be construed to be onlv the barest of 

w •> 

conclusions respecting jurisdiction. 

Thus, although the question of jurisdiction has always 
been the focal point in the Commission’s relations with the 
Company, the Commission has chosen not to mention it 
specifically in its motion. Its motion before the district 
court is a pleading required by law in order to give notice 
to the court and the parties of the contentions of the Com¬ 
mission. But it furnishes no notice of the asserted basis 
of jurisdiction. The Company is not informed what rates, 
activities, or practices the Commission believes within its 
jurisdiction. The Company, therefore, had nothing specific 
which it could answer in the district court. Accordingly, 
in view of the precedents hereinafter listed in Points No. 
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4, 6, 7, and 8 below, the district court should have granted 
the Company’s motion for dismissal. (App’x 46). 

3. The Company, by its answer, squarely raised the ques¬ 
tion and denied the jurisdiction of the Commission. —De¬ 
spite the fact that the Commission’s motion had made no 
allegation of jurisdiction and the Company therefore had 
nothing specific which it could answer, the Company never¬ 
theless filed a detailed answer on the point of jurisdiction. 
The Company (App’x 24): 

i 

denies that it is a natural-gas company within the 
meaning of the aforesaid Natural Gas Act, or subject 
to the jurisdiction of the Federal Power Commission, 
and also denies that the subpoenas duces tecum issued 
by the Commission and referred to in its motion were 
proper or legal. 

And the answer further alleged that (Par. 3, App’x 25): 

no claim has ever been made by any representative of 
said Commission * * # that he was denied access 

to any book of account * * * or other record of the 
Company which might have any bearing upon said I 
question of status. 

And the answer added (Par. 6, App’x 26): j 

it is denied that said subpoenas were issued pursuant 
to any authority granted to the Commission by law. 

With direct reference to the language of Section 1(b) of 
the Natural Gas Act, the answer alleged that the Company 
(App’x 30): 

does not transport natural gas in interstate commerce 
or sell natural gas in interstate commerce for resale 
for ultimate public consumption for domestic, com- j 
mercial, industrial or any other use. 

The Company thus plainly presented in the court below 
its contention that the Commission here demanding the 
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compulsory production of records was wholly without au¬ 
thority in the premises. An issue of law and fact was 
thus presented, as more fully set forth in the precedents 
discussed below in Points 4, 6, 7, and 8. 

4. The Commission made no move to present evidence of 
its jurisdiction, and the district court required none. —De¬ 
spite the fact that the issue of jurisdiction had been one 
of long standing between the Commission and the Company, 
and despite the fact that the Company squarely raised it 
in its answer to the Commission’s motion in the district 
court, the Commission made no move to present evidence 
of its jurisdiction. 

But the Commission was the moving party, it was re¬ 
quired to assert the affirmative of the issue, and it bore 
the burden of proving all the facts necessary to establish 
the right to the order prayed. United States v. Linn, 1 How. 
104, 111; The “Edith”, 94 U. S. 518, 522; Arthur v. Unlcart, 
96 U. S. 118, 122; LUienthaUs Tobacco v. United States, 97 
U. S. 237, 267; Henderson v. Carbondale Coal and Coke Co., 
140 U. S. 25, 35. It is well established that the question 
whether a search is unreasonable in the language of the Con¬ 
stitution is a judicial question. Mason v. Rollins, 16 Fed. Cas. 
No. 9,252 at 1062-1063 (C. C. N. D. HI.); see United States 
v. Bateman, 278 Fed. 231-232 (S. D. Calif.). By the same 
token, whether a witness before the Commission is bound to 
produce books and papers in his possession is a judicial 
question. Interstate Commerce Comm. v. Brimson, 154 
U. S. 447, 485; and see further cases discussed in Points 
6, 7, and 8 below. There must be presented to the court 
facts from which the jurisdiction of the petitioning party 
appears. Federal Trade Comm. v. Amer. Tobacco Co., 264 
U. S. 298, 305, 307. 

Because the record here shows that the trial court re¬ 
quired no evidence to be adduced and denied the motion 
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of the Company to have the case set for hearing, it is 
apparent that the order was issued on the mere ipse dixit 
of the Power Commission and so violates the Fourth and 
Fifth Amendments regarding unlawful searches and the 
right to a hearing on disputed issues of fact. 

Since the Commission has designated as part of the rec¬ 
ord here the transcript of the oral argument before the 
district court (App’x 51-52), it may seek to argue before 
this Court that the Company was accorded a hearing. But 
oral argument is not a hearing and cannot take the place 
of proof. Colloquy of counsel, fragmentary argument, and 
brief and confused proceedings oil the motions calendar 
of the district court 1 certainly cannot furnish a substitute 
for the notice and hearing guaranteed by the Constitution 
and the laws and constituting the fundamental basis for 
all orderly procedure in the courts of the United States. 

5. The Company was denied an opportunity to present 
affirmative evidence of lack of jurisdiction in the Commis¬ 
sion. —Despite the lack of allegations or proof of jurisdic¬ 
tion by the Commission as the moving party, the Company 
nevertheless requested that, in case the motion of the Com¬ 
mission was not dismissed forthwith, the Company be ac¬ 
corded an opportunity to present affirmative evidence as 
to the lack of jurisdiction in the Commission (App’x 46-47). 
But its motion to this effect was overruled (App’x 49). 
The obvious error of this course of conduct by the dis¬ 
trict court is emphasized in precedents set forth in Points 
6, 7, and 8 next below. 

6. Unless the demanding party is duly authorized and en¬ 
titled to have them, compulsory production of books and 

1 Rule 9 of the District Court provides: “The motions justice or justices 
shall dispose of all motions * * * The motion shall be treated as sub¬ 
mitted unless the justice directs or cither party requests an oral hearing, 
for which ten minutes will be allowed each side. * * * Rules to show 

cause are abolished.” 
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records violates the Fourth Amendment to the Constitution. 

—It is established that a corporation, as well as an indi¬ 
vidual, is entitled under the Fourth Amendment to protec¬ 
tion against unlawful search and seizure, whether under 
purported authority of a search warrant or a subpoena 
duces tecum. See Silverthorne Lumber Co. v. United States, 
251 U. S. 3S5, 392; Boyd v. United States, 116 U. S. 616, 
634-635, and Hale v. Henkel, 201 U. S. 43, 75-76. And the 
power to regulate commerce does not carry with it the 
right to destroy or impair those limitations and guarantees 
in the Constitution or its amendments. United States v. 
Joint Traffic Association, 171 U. S. 505, 571. The question 
whether the search incident to compulsory production of 
documents is unreasonable within the meaning of the Fourth 
Amendment turns upon whether, among other things, the 
demand is 

for the production of documents which, as against their 
lawful owner to whom the writ is directed, the party 
procuring its issuance is entitled to have produced. 
(Wilson v. United States, 221 U. S. 361, 376) 

A corporation may be required to submit to examination 
of its books and papers only by “duly constituted author¬ 
ity.” Wilson v. United States, 221 U. S. 361, 382; Essgee 
Co. v. United States, 262 U. S. 151, 155-157. 

But here the Commission has made no allegations of its 
jurisdiction or authority, it has offered no proof thereof, 
and the Company has been denied its request for an oppor¬ 
tunity to present affirmative evidence of the Commission’s 
lack of jurisdiction. 

7. Decisions of the Supreme Court, upon precisely the 
same type of proceedings and statutory provisions here in¬ 
volved, have long settled the rule that, upon application to 
the courts for compulsory production of books and records, 
the moving party must allege and prove its jurisdiction 




and an opportunity must be accorded the respondent to 
contest such allegations and proof. —Statutory provisions 
for resort to the courts for the compulsory production of 
books and records sought by administrative agencies have 
been enacted by Congress in connection with almost all 
such agencies. Section 14(d) of the Natural Gas Act is 
one of them. These provisions are usually identical, and 
all of them are similar in meaning and import. Construc¬ 
tion was settled in the early period of the Interstate Com¬ 
merce Commission, has been assumed by Congress in 
setting up new agencies through the years, and has been 
invariably recognized by all courts to date. Those pro¬ 
visions and precedents establish the rule that the moving 
party—that is, the administrative agency—must allege and 
prove its jurisdiction in such proceedings, and that the 
party proceeded against is entitled to his day in court on 
the jurisdictional issue. 

In the leading case of Interstate Commerce Comm. v. 
Brimson , 154 U. S. 447, the Interstate Commerce Commis¬ 
sion applied to a circuit court for an order directing com¬ 
pliance with its subpoenas. In reversing the circuit court, 
which had denied the application on the ground that the 
proceeding was not a case or controversy, the Supreme 
Court remanded the cause to the lower court with directions 
to decide the issues raised by the Commission’s petition and 
the respondents’ answer (which included issues of jurisdic¬ 
tion) and said (p. 479): 

It is scarcely necessary to say that the power given to 
Congress to regulate interstate commerce does not 
carry with it any power to destroy or impair those 
[fundamental] guarantees [of personal rights that are 
recognized by the Constitution as inhering in the free¬ 
dom of the citizen]. * * * Suffice it in the present 
case to say that as the Interstate Commerce Commis¬ 
sion, by petition in a Circuit Court of the United 
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States, seeks, upon grounds distinctly set forth, an 
order to compel appellees to answer particular ques¬ 
tions and to produce certain books, papers, etc., in their 
possession, it was open to each of them to contend be¬ 
fore that court that he was protected by the Constitu¬ 
tion from making answer to the questions propounded 
to him; or that he was not legally bound to produce the 
books, papers, etc., ordered to be produced; or that 
neither the questions propounded nor the books, pa¬ 
pers, etc., called for relate to the particular matter un¬ 
der investigation, nor to any matter which the Commis¬ 
sion is entitled under the Constitution or laws to in¬ 
vestigate. 

It pointed out that (p. 485): 

The inquiry whether a witness before the Commission 
is bound to answer a particular question propounded 
to him, or to produce books, papers, etc., in his posses¬ 
sion and called for by that body, is one that cannot be 
committed to a subordinate administrative or executive 
tribunal for final determination. 

And reiterated that (p. 489): 

If there is any legal reason why appellees should not 
be required to answer the questions put to them, or to 
produce the books, papers, etc., demanded of them, 
their rights can be recognized and enforced by the court 
below’ when it enters upon the consideration of the 
merits of the questions presented by the petition. 

Thus the Supreme Court established the rule that, in a pro¬ 
ceeding before a Federal court to compel compliance with 
administrative subpoenas, the respondent is entitled to a 
hearing and judicial determination of the question of juris¬ 
diction over the parties and subject matter. 

Similarly, in Ellis v. Interstate Commerce Commission, 
237 U. S. 434, the Supreme Court reversed the order of 
the district court for compliance with subpoenas of the 
Interstate Commerce Commission, holding that much of the 
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information sought “concerned matters into which the Com¬ 
mission was not authorized to inquire”. There the Supreme 
Court itself entered upon a meticulous consideration of the 
jurisdictional facts and issues. And in Interstate Com¬ 
merce Commission v. Baird, 194 U. S. 25, 39, it considered 
a “voluminous” record. 

In 1.936, in Jones v. Securities Commission, 298 U. S. 

1, 25-26, the Supreme Court said respecting administrative 
subpoenas: 

An official inquisition to compel disclosures of fact is 
not an end, but a means to an end; and it is a mere 
truism to say that the end must be a legitimate one to 
justify the means. The citizen, when interrogated 
about his private affairs, has a right before answering 
to know why the inquiry is made; and if the purpose 
disclosed is not a legitimate one, he may not be com¬ 
pelled to answer. 

Therefore, where the administrative purpose is not legiti¬ 
mate, 

the power of the commission to proceed with the in¬ 
quiry necessarily came to an end. Dissociated from 
the only ground upon which the inquiry had been based, 
and no other being specified, further pursuit of the in¬ 
quiry, obviously would become what Mr. Justice Holmes 
characterized as “a fishing expedition * * * for 

the chance that something discreditable might turn up” 

(Ellis v. Interstate Commerce Commission, 237 U. S. 
434, 445)—an undertaking which uniformly has met 
with judicial condemnation [citing cases]. 

While the Jones case has been questioned upon other 
grounds, no doubt has been cast upon the principle quoted 
above. 

In cases of another type, mentioned below under the next 
heading (Point 8), the Supreme Court has reiterated even 
more recently the rule as to the type of proceedings here j 
involved. 

2b 
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The lower Federal courts have, of course, followed the 
foregoing rule in proceedings of this type. Thus, in Perkins 
v. Endicott Johnson Corp., 37 F. Supp. 604 (X. 1). X. Y.), 
the Secretary of Labor sought an order compelling obedi¬ 
ence to subpoenas issued under the Walsli-Healey Act, re¬ 
lating to wages paid by concerns filling government con¬ 
tracts. The respondent resisted on the ground that the fac¬ 
tories as to which information was demanded were not 
working on government contracts and were therefore be¬ 
yond the statutory authority of the Secretary. The court 
held (pp. 606-607): 

Defendants say the records sought do not cover such 
factories or employees. On this issue they are entitled 
to a hearing. The court should be reasonably satisfied 
that the Secretary has authority to inspect before or¬ 
dering production. * * * Decision on motion for 

order should not be made until after a hearing on the 
issue raised. 

After such a hearing had been held, the application of the 
Secretary was denied, since the Secretary’s mere allegation 
of “reason to believe” was insufficient without proof and 
the court was not required “like an automaton” to “make 
the order requested.” Perkins v. Endicott Johnson Corp., 
40 F. Supp. 254, 255. 

Similarly, in Cudahy Packing Co. v. National Labor Rela¬ 
tions Board . 117 F. (2d) 692 (C. C. A. 10), the court said 
specifically that, when an application is filed by an admin¬ 
istrative agency with a district court for an order requiring 
obedience to a subpoena duces tecum, the respondent is 
entitled to assert (p. 694): 

that the proceeding in which the evidence is sought is 
not one of which the Board has jurisdiction or that the 
evidence does not relate to or touch the matter under 
consideration. 
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And in Securities and Exch. Com’n v. Tung Corporation, 
32 F. Supp. 371, on application for an order requiring com¬ 
pliance with a subpoena the court rejected the Commis¬ 
sion’s contention that the district court could not inquire 
into the jurisdictional issue. It said (p. 375): 

Respondents deny that they are using the mails in the 
conduct of the business. Here we have an issue of fact. 
A party may not be required to submit to an examina¬ 
tion concerning his business affairs on the statement, 
simply, of an officer of the United States that he is I 
using the mails. He has a right to be heard on that j 
question. 

See also Precision Castings Co. v. Boland, 13 F. Supp. 877, 
8S3 (W. D. N. Y.), aff’d 85 F. (2d) 15 (C. C. A. 2); E. I. 
Dupont de Nemours & Co. v. Boland, 85 F. (2d) 12, 15 (C. 
C. A. 2); Federal Trade Commission v. Smith, 34 F. (2d) 
323, 325; 1 F. Supp. 247, 248-249 (S. D. N. Y.). 

Thus, the long established and clearly settled rule stated 
is that, when the question of jurisdiction of an administra¬ 
tive agency is raised, it is the duty of the court to conduct | 
a full hearing into and decide the question of jurisdiction. 
Such a hearing is one “in which ample opportunity is 
afforded to all parties to make, by evidence and argument, 
a showing fairly adequate to establish the propriety or im¬ 
propriety, from the standpoint of justice and law, of the 
step asked to be taken.” New England Divisions Case, 261 
U. S. 184, 200; Chicago Junction Case, 264 U. S. 258, 265; 
Morgan v. United States, 304 U. S. 1, 18-19. 

But in the cause now before this Court, there have been 
no pleadings or proof by the moving party and the Com¬ 
pany has been denied any opportunity to make an affirma¬ 
tive showing of lack of jurisdiction in the Commission. 
Clearly, the motion of the Commission was required to be 
dismissed for its complete lack of allegations of jurisdic- 
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tion; for the Company was entitled to require the Commis¬ 
sion to state upon what basis it claimed jurisdiction, since 
in no other way could it respond and prepare its defense. 
Moreover, aside from the lack of allegations by the moving 
party upon the basic fact of jurisdiction, the Company was 
entitled to put the Commission to its proof, since the Com¬ 
mission was the moving party and had the burden of the 
issue. Finally, the Company asked that, despite a lack of 
allegations or proof by the Commission, it be permitted to 
show affirmatively lack of any jurisdiction in the Commis¬ 
sion—but even this opportunity was denied it. 

8. Under the specific amd repeated decisions of the Su¬ 
preme Court, in the type of proceeding here involved there 
arises no question respecting the exhaustion of administra¬ 
tive process before adjudication of the question of jurisdic¬ 
tion may be had in the courts. —At the argument in the 
district court, Commission counsel spoke in terms of the 
rule requiring an exhaustion of administrative remedies 
prior to resort to the courts. It may be that, in view of the 
various injunction cases which have been decided upon the 
basis of that rule, the argument will be repeated here that 
the Company is not entitled to a ruling upon the question 
of jurisdiction until the administrative process has run its 
course. The answer, however, is to be found in the nature 
of the proceeding here involved. 

(a) In the injunction cases themselves, the Supreme 
Court has specifically recognized that in a proceeding for 
the enforcement of administrative subpoenas, in which the 
administrative agency is the moving party, the jurisdiction 
of the administrative agency must be alleged and, if con¬ 
troverted, shown by competent proof. Indeed, injunction 
eases have been decided upon the very ground that the op¬ 
portunity for a full hearing in proceedings such as the one 


-- 
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now before this Court furnishes the adequate remedy ren¬ 
dering injunctive proceedings unnecessary. 

Thus, in Federal Power Comm’n v. Edison Co., 304 U. S. 
375, 385, the Court recognized that, in a proceeding such as 
is here involved, the respondent is entitled to a full hear¬ 
ing. There the Power Commission had ordered the pro¬ 
duction of records and the respondents sought an injunc¬ 
tion. In holding that the respondents, in seeking an injunc¬ 
tion, had mistaken their remedy, the Supreme Court held, 
upon the same statutory language 2 here involved, that 
(pp. 386-387): 

The statute confers no authority upon the Commission 
to enforce its directions to appear, testify or produce 
books and papers save by application to a federal court 
under Sec. 307(c). * * * Upon such an application 
by the Commission for the enforcement of its order, 

V 7 

respondents would have full opportunity to contest its 
validity. See Jones v. Securities & Exchange Comm’n, 
supra. 

Indeed, the Court went on to say that a party named in an 
administrative subpoena might in good faith refuse com¬ 
pliance “upon grounds which entitle him to the judgment 
of the court before obedience is compelled.” 

In Federal Trade Comm. v. Claire Co., 274 U. S. 160, the 
Commission’s order in question directed several corpora¬ 
tions to furnish periodical reports of their business. The 
trial court granted an injunction. The Supreme Court, in 
reversing, held that (pp. 173-174): 

There was nothing which the Commission could have 
done to secure enforcement of the challenged orders 

-Section 307(c) of the Federal Power Act, June 10, 1920, c. 285, 
added by the Act of August 26, 1935, c. 6S7, sec. 213, 49 Stat. 856, 16 
U. S. C. sec. 825(c), is identical with the statute here involved: Section 
14(d) of the Natural Gas Act, June 21, 1938, c. 556, 52 Stat. 821, 82S, 
15 U. S. C. sec. 717m(d). 
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except to request the Attorney General to institute 
proceedings for a mandamus Lsec. 9] or supply him 
with the necessary facts for an action to enforce the 
incurred forfeitures [sec. 10]. If, exercising his dis¬ 
cretion, he had instituted either proceeding the defend¬ 
ant therein would have been fully heard and could have 
adequately and effectively presented every ground of 
objection sought to be presented now. * * * Until 

the Attorney General acts, the defendants cannot suffer, 
and when he does act, they can promptly answer and 
have full opportunity to contest the legality of any 
prejudicial proceeding against them. That right 
being adequate, they were not in a position to ask relief 
by injunction. 

This decision was relied upon by this Court in Federal 
Trade Commission v. Maynard Coal Co., 57 App. D. C. 
297, 22 F. 2d 873. 

In Myers r. Bethlehem Corp., 303 IT. S. 41, 49, the 
Supreme Court again recognized the same rule that, in a 
proceeding to enforce obedience to an administrative sub¬ 
poena, the respondent is to have opportunity to make his 
defense. There, while holding that the rule requiring ex¬ 
haustion of the administrative remedy prevented an in¬ 
junction to restrain hearings of the Labor Board, the 
Court said (p. 49): 

The Board is even without power to enforce obedience 
to its subpoena to testify or to produce written evi¬ 
dence. To enforce obedience it must apply to a Dis¬ 
trict Court; and to such an application appropriate 
defense may be made. 

Clearly, therefore, the injunction cases not only afford no 
support for the action of the district court herein, but in¬ 
stead they affirmatively support the position of the Com¬ 
pany. 

(b) The rule was long ago established that a proceeding 
such as the present cause involves no mere appeal from 
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an administrative order, interlocutory or otherwise, but in¬ 
stead presents a separate ease wherein wholly judicial proc¬ 
ess is invoked under a special statutory provision. The 
administrative agency is the moving party and as such has 
the burden of showing its right to the relief sought. The 
cause is not merely ancillary but is a separate and inde¬ 
pendent judicial proceeding. The proceeding, therefore, 
is not governed by rules of administrative procedure but 
by the rules and principles of the courts of law. 

The presently involved type of proceeding rests upon 
special statutes (here the Natural Gas Act, Sec. 14(d), 52 
Stat. S21, 15 I\ S. C. 717m) which provide for a wholly 
judicial proceeding subject to the general rules and statutes 
respecting a proceeding in courts of law, a proceeding 
“judicial in form and direct in its operation, for * * * 

prompt and conclusive determination.” Such a proceeding 

is not merely ancillary * * *. The proceeding is 

one for determining rights arising out of specified 
matters in dispute that concern both the general 
public and the individual defendants. * * * Is it 

not clear that there are here parties on each side of 
a dispute involving grave questions of legal rights, 
that their respective positions are defined by pleadings, 
and that the customary forms of judicial procedure 
have been pursued? The performance of the duty 
which, according to the contention of the government, 
rests upon the defendants, cannot be directly enforced 
except by judicial process. {Interstate. Commerce. Com¬ 
mission v. Brunson, 154 U. S. 447, 477, 487.) 

As Mr. Justice Holmes lias put it: 

The order is not like one made to a witness before an 
examiner or on the stand in the course of a proceeding 
inter alios in court. * * * It is the end of a pro¬ 

ceeding against the witness. ( Ellis v. Interstate Com¬ 
merce Commission, 237 IT. S. 434, 442.) 
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Nor is the determination to be postponed until some other 
day and proceeding: 

The * * * contention of the government is some¬ 

what strange; that is, that the order granted upon its 
solicitation was not final * * * but interlocutory 

* * *. In other words, that [the party whose rec¬ 

ords had been impounded] was powerless to avert the 
mischief of the order, but must accept its incidence and 
seek a remedy at some other time and in some other 
wav. We are unable to concur. (Perlman v. United 
States, 247 U. S. 7, 12-13.) 

Indeed, a .judgment rendered in such a proceeding “will be 
* * * final and indisputable” (Interstate Commerce 

Commission v. Baird , 194 IT. S. 2b, 38). 

As the Supreme Court has recently said in Cobbledick v. 
United States . 309 U. S. 323, 329-330: 

A proceeding like that under Sec. 12 of the Interstate 
Commerce Act may be deemed self-contained, so far as 
the judiciary is concerned—as much so as an independ¬ 
ent suit in equity * * * The proceeding before 
the district court is not ancillary to any judicial 
proceeding. So far as the court is concerned, it is com¬ 
plete in itself. 

Accordingly, the basic jurisdictional question here must be 
determined in judicial proceedings such as the cause now 
before this Court, and in accordance with judicial procedure. 

9. The Commission is without general jurisdiction. —In 

all that has been said, it lias been assumed, as most courts 
have assumed, that no administrative agency of the Federal 
Government is vested with general jurisdiction. All Fed¬ 
eral agencies are limited as to their jurisdiction over parties 
or subject matter. The statute upon which the Commis¬ 
sion here purports to act specifically limits the authority 
of the Commission as follows (Section 1(b)): 
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The provisions of this Act shall apply to the transpor¬ 
tation of natural gas in interstate commerce, to the 
sale in interstate commerce of natural gas for resale for 
ultimate public consumption for domestic, commercial, 
industrial, or any other use, and to natural-gas com¬ 
panies engaged in such transportation or sale, but shall 
not apply to any other transportation or sale of natural 
gas or to the local distribution of natural gas or to the 
facilities used for such distribution or to the production 
or gathering of natural gas. [15 U. S. C. sec. 717(b).] 

The Company alleged in its answer that it (App’x 30): 

operates solely within the Commonwealth of Pennsyl¬ 
vania. It does not produce, purchase, own, store, trans¬ 
port, distribute or sell natural gas outside of the Com¬ 
monwealth of Pennsylvania. It does not transport 
natural gas in interstate commerce or sell natural 
gas in interstate commerce for resale for ultimate 
public consumption for domestic, commercial, indus¬ 
trial or any other use. It is engaged in the production 
and gathering of natural gas and in its purchase, stor¬ 
age, distribution and sale within the boundaries of the 
Commonwealth of Pennslyvania. 


And it attached an exhibit specifying in great detail its 
position (App’x 31-44). The Commission deigned to make 
no reply. 

The limited jurisdiction of the Commission under the 
Act is illustrated in Public Utilities Commission v. London, 


249 U. S. 236; Missouri v. Kansas Gas Co., 265 U. S. 298; 


East Ohio Gas Co. v. Tax Commission, 283 


46o; 


Southern■ Gas Corp. v. Alabama, 301 IT. S. 148; Central 
Illinois Public Service Co. v. Illinois Natural Gas Co., 375 


111. 634, 32 X. E. (2d) 157, appeal to Supreme Court filed 
May 22, 1941, and question of jurisdiction postponed on 
October 13, 1941; and Wichita Gas Co. v. Public Service 
Commission, 2 F. Supp. 792. 
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In hi’ the Matter of Columbian Fuel Corp Opinion No. 
4$ (Docket Xo. G-143), 33 P. U. K. (X. S.) 3, the Federal 
Power Commission itself held that it had no jurisdiction 
over the Columbian Fuel Corporation which was engaged 
in producing and gathering natural gas in Kentucky and, 
at the termini of its gathering lines, selling that gas in 
Kentucky to another company, which latter company simply 
transported and resold the gas in interstate commerce for 
consumption outside Kentucky. The Commission itself 
concluded (p. 14) : 

that it was not the intention of Congress to subject to 
regulation under the Xatural Gas Act all persons whose 
only sales of natural gas in interstate commerce, as in 
this case, are made as an incident to and immediately 
upon completion of such person’s production and gath¬ 
ering of said natural gas and who are not otherwise 
subject to the jurisdiction of this Commission. 

It not only analyzed the language of Section 1 of the 
Xatural Gas Act but resorted also to the legislative history 
(pp. S-9): 

Further light is thrown upon the intent of Congress 
by the report of Committee on Interstate and Foreign 
Commerce of the House of Representatives, in report¬ 
ing out the bill. The Committee states that the bill, 
if enacted, would for the first time provide for the 
regulation of natural gas companies transporting and 
selling natural gas in interstate commerce. It states 
further that the bill is so drawn as to complement and 
in no manner usurp State regulatory authority. It con¬ 
tinues: “Your Committee believes that this legisla¬ 
tion is highly desirable to fill the gap in regulation that 

now exists bv reason of the lack of authoritv of State 
• » 

commissions.” 

After quoting from the Committee further to the effect that 
the restrictive clauses at the end of Section 1 of the Xat- 
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ural Gas Act were copied from previous bills in order to 
preclude any “contention, however unfounded, that the 
elimination of the negative language would broaden the 
scope of the Act,” the Commission continued as follows 
(pp. 9-10): 

The previous bill was clearly designed to limit Federal 
regulation to the interstate transmission pipe line com¬ 
panies and the wholesale transactions at the end of such 
lines. It is, therefore, a fair assumption that, in the 
intention of the Committee, the language of the bill 
which became the Natural Gas Act limited the .jurisdic¬ 
tion of the Commission to such transactions, even if the 
exemption of “production or gathering” were omitted 
altogether. 

It concluded that Congress was clearly doing no more than 
(pp. 12-13): 

closing the gap in regulation of the natural gas indus¬ 
try by providing Federal Power Commission regula¬ 
tion of companies whose main function was to transport 
natural gas through interstate pipe lines and sell gas 
so transported at city gates for resale to ultimate con¬ 
sumers. 

The Company here does not seek to bring itself within the 
Columbian case, for its position is clearer than the situa¬ 
tion there and in any event there is no record here upon 
which the matter may be determined. It cites the case here 
merely to illustrate the admittedly limited nature of the 
Commission’s jurisdiction. 

10. In view of Pennsylvania law and the needs of its 
enterprise, the proceedings instituted by the Commission 
place the Company in an anomalous position. —In ordering 
a general rate proceeding against the Company, the Com¬ 
mission subjects the Company to enormous expense (App’x 
30, 41). Moreover, the Commonwealth of Pennsylvania 
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claims jurisdiction, the Company has submitted to its rate 
orders and other regulations, and the State now has pend- 
inu - a general rate investigation respecting the Company 
(App’x 32-33, 35-37, 30-40, 41). Indeed, the Pennsylvania 
Public Utility Law of May 28, 1037, P. L. 1053 See. 504 (G6 
P. S. Sec. 1214) provides: 

Section 504. Records and Accounts to Be Kept in 
Commonwealth.—Every public utility shall keep such 
hooks, accounts, papers, records, and memoranda, as 
shall he required by the commission, in an office within 
this Commonwealth, and shall not remove the same, or 
any of them, from the Commonwealth, except upon 
such terms and conditions as may be prescribed by the 
commission. 


These facts are particularly significant in view of the legis¬ 
lative policy, discussed in Point Xo. 1) immediately above, 
to coniine the Federal regulation to transactions beyond 
the reach of the States. 

While there can he no doubt that lawful orders of Federal 


agencies, made within their jurisdiction, would have the 
effect of overriding State law and regulation, nevertheless 
the precise point here is that no valid jurisdiction or au¬ 
thority is asserted by the Federal Commission. Amain, 
while the expense and distraction of rate investigations are 
a necessary incident to governmental supervision, neverthe¬ 
less neither Conmress nor the courts will lightly subject any 
enterprise to such confusions and needless burdens as are 
here presented. As the court said in /’< rlsiits v. Kuriicoff 
.lotnisnu 37 F. Supp. ()H4. (JOG, sii/trti: 


Vicwinm this controversy from a practical as well as 
a lemal unirle. a pre-determination of the rimlit to exam¬ 
ine be fori* actual examination seems to be the logical 
course to follow. In these days ot stress, when tin* 
time of courts, (lovernment officials and manufacturers 
is at a premium, it would seem that a savin,of both 
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time and money may be effected through determination 
of right to examine before beginning the actual exami¬ 
nation of hundreds and thousands of records. 

It is this situation which requires the Company to insist 
upon a determination of the jurisdictional issue. 

Conclusion. 

It is respectfully submitted that the order of the district 
court must be reversed, because (1) the Commission lias 
made no allegation of jurisdiction, (2) although as the mov¬ 
ing party it had the burden of the controverted issue, it 
offered no proof, and (M) the Company was denied the right 
to show affirmatively that the Commission was without 
jurisdiction. 
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APPENDIX 

United States Court of Appeals for the 
District of Columbia 


No. 8048 

Miscl. File No. 128. 

Federal Power Commission, Petitioner , 

v . 

The Peoples Natural Gas Company, et al., Respondents. 

United States of America, 

District of Columbia, ss: 

Be It Remembered, that in the District Court of the 
United States for the District of Columbia, at the City of 
Washington, in said District, at the times hereinafter men¬ 
tioned, the following papers were filed and proceedings 
had, in the above-entitled action, to wit: 

[Stamp.] Filed Sep. 8, 1941. Charles E. Stewart, Clerk. 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 

Miscel. Action, File No. 128. 

Motion for An Order to Require Production of Books and 
Records Pursuant to Subpoenas Duces Tecum. 

Federal Power Commission, Petitioner, 

v. 

The Peoples Natural Gas Company and Edward M. Bor- 
ger, President, The Peoples Natural Gas Company, Re¬ 
spondent. 

The Federal Power Commission (hereinafter sometimes 
referred to as the “Commission”), pursuant to Section 
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14(d) of the Natural Gas Act (15 U. S. C. § 717m; 52 Stat. 
828) moves this Court for an order requiring The Peoples 
Natural Gas Company and Edward M. Borger, President, 
The Peoples Natural Gas Company, whose addresses are 
545 William Penn Way, Pittsburgh, Pennsylvania, to pro¬ 
duce certain books and records of The Peoples Natural 
Gas Company as required by a subpoena duces tecum issued 
by the Commission and respectfully represents as follows: 

I. 

Jurisdiction is conferred upon this Court by Section 
14(d) of the Natural Gas Act (15 TJ. S. C. § 717m; 52 Stat. 
828). 

n. 

Bv its order dated March 12,1940, the Commission insti¬ 
tuted an investigation of The Peoples Natural Gas Com¬ 
pany (entitled In the Matter of The Peoples Natural Gas 
Company, Docket No. G-159) to enable the Commission to 
determine with respect to said Company whether it is a nat¬ 
ural-gas company as defined by the Natural Gas Act (15 
U. S. C. §717-717w; 52 Stat. 821) and whether the rates 
and charges demanded or collected by said company, sub¬ 
ject to the jurisdiction of the Commission under the Nat¬ 
ural Gas Act, are unjust, unreasonable, unduly discrimina¬ 
tory or preferential, all of which more fully appears in 
said order, a true copy of which, marked “Exhibit A”, is 
annexed hereto and made a part of this motion. 

in. 

Following the issuance of said order of March 12, 1940, 
representatives of the Commission, in order to carry on 
the investigation instituted by said order, repeatedly re¬ 
quested access to the books of account of The Peoples 
Natural Gas Company in the company’s offices in Pitts¬ 
burgh, Pennsylvania, but said access was repeatedly and 
categorically denied by The Peoples Natural Gas Com¬ 
pany although said company granted access to certain of 
its books and records which said company claimed referred 
solely to its status as a natural-gas company as defined by 
the Natural Gas Act. 


3 


IV. 

By order dated December 21,1940, the Commission set the 
matters at issue in said proceeding (In the Matter of The 
Peoples Natural Gas Company, Docket No. G-159) for 
public hearing on January 21, 1941, before a duly desig¬ 
nated trial examiner of the Commission and directed The 
Peoples Natural Gas Company to produce at said public 
hearing various of its books, accounts, records, papers and 
memoranda, all of which more fully appears in said order, 
a true copy of which, marked “Exhibit B”, is annexed 
hereto and made a part of this motion. The Peoples Natural 
Gas Company appeared at said public hearing but failed to 
produce the books, accounts, records, papers or memoranda 
required by the afore-mentioned order of December 21, 
1940. At said public hearing witnesses for both the Com¬ 
mission and The Peoples Natural Gas Company presented 
testimony and evidence upon the subject of the company’s 
operations bearing upon the status of the company as a 
natural-gas company as defined in the Natural Gas Act. 

V. 

By order dated July 2, 1941, the Commission directed a 
resumption of public hearings in said proceeding (In the 
Matter of The Peoples Natural Gas Company, Docket No. 
G-159) and authorized the issuance of subpoenas duces 
tecum to The Peoples Natural Gas Company and Edward 
M. Borger, President, The Peoples Natural Gas Company, 
directing said The Peoples Natural Gas Company and 
Edward M. Borger, President, The Peoples Natural Gas 
Company, to appear before a duly designated trial examiner 
of the Commission at a public hearing in this matter on 
August 4, 1941, and there to produce certain books and 
records of The Peoples Natural Gas Company, all of which 
more fully appears in said order, a true copy of which, 
marked “Exhibit C”, is annexed hereto and made a part 
of this motion. 

VI. 

Pursuant to authority granted it by law and to the terms 
of the aforesaid order dated July 2, 1941, and in order 
to carry out the lawful inquiry and investigation instituted 
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by it in its order dated March 12,1940, and because access to 
the said books and records in the offices of The Peoples 
Natural Gas Company had been denied to its representa¬ 
tives, the Commission on July 3, 1941, by an appropriate 
officer thereof, issued its subpoenas duces tecum to The 
Peoples Natural Gas Company and Edward M. Borger, 
President, The Peoples Natural Gas Company, 545 William 
Penn Way, Pittsburgh, Pennsylvania, directing them to 
appear before a duly designated trial examiner of the Com¬ 
mission at a public hearing in this matter to be held be¬ 
ginning August 4,1941, in the Hearing Room of the Federal 
Power Commission, 1800 Pennsylvania Avenue, N. W., 
Washington, D. C., and then and there produce The Peoples 
Natural Gas Company’s General Ledger and all subsidiary 
ledgers thereof and thereto kept by the company including 
without limitation the company’s Plant Ledgers, Accounts 
Receivable Ledgers, Accounts Payable Ledgers, Expense 
Ledgers, Revenue Ledgers, Lease Ledgers, Materials and 
Supplies Ledgers, Work or Job Order Ledgers. Service of 
said subpoenas duces tecum on The Peoples Natural Gas 
Company and said Edward M. Borger as President thereof 
was made on July 7, 1941. True copies of said subpoenas 
duces tecum and the return of service thereon, marked “Ex¬ 
hibits D” and “E” are annexed hereto and made a part 
of this motion. 

VII. 

On August 4, 1941, The Peoples Natural Gas Company 
and said Edward M. Borger as President thereof appeared 
before the Commission’s duly designated trial examiner, 
Samuel H. Crosby, and said Edward M. Borger was duly 
sworn as a witness on behalf of the Commission. The com¬ 
pany and said Edward M. Borger as President thereof 
refused to produce the books and records demanded by The 
Commission’s subpoenas duces tecum referred to in para¬ 
graph VI above. 

VIII. 

The books and records described in said subpoenas duces 
tecum touch upon and were and are relevant and material 
to a lawful investigation instituted and carried on by the 
Federal Power Commission and the refusal by the said The 
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Peoples Natural Gas Company and Edward M. Borger as 
President thereof to produce said books and records was 
wilful and constituted contumacy within the meaning of Sec¬ 
tion 14(d) of the Natural Gas Act (15 U. S. C. §717m; 52 
Stat. 828). 

IX. 

By its order dated August 9, 1941, true copy of which 
marked “Exhibit F” is annexed hereto and made a part 
of this motion, the Commission authorized that the aid 
of this Court be invoked pursuant to Section 14(d) of the 
Natural Gas Act to compel the compliance by said The 
Peoples Natural Gas Company and Edward M. Borger with 
the aforesaid subpoenas duces tecum. 

X. 

It is necessary and essential to the conduct of the inquiry 
and investigation pending in said proceeding (In the Matter 
of The Peoples Natural Gas Company, Docket No. G-159) 
that The Peoples Natural Gas Company and said Edward M. 
Borger, President, The Peoples Natural Gas Company, be 
required to produce or grant access to the books and records 
described in the aforesaid subpoenas duces tecum because 
those books and records contain information and data with 
respect to the cost of the property of The Peoples Natural 
Gas Company, the expenses of The Peoples Natural Gas 
Company, and the revenues of The Peoples Natural Gas 
Company all of which information and data is essential to 
enable the Commission to determine whether the rates and 
charges of The Peoples Natural Gas Company subject to the 
jurisdiction of the Commission, are unjust, unreasonable, 
unduly discriminatory, or preferential; the refusal of The 
Peoples Natural Gas Company and the said Edward M. 
Borger to produce or grant access to the books and records 
described in the aforesaid subpoenas duces tecum has im¬ 
peded the expeditious conduct of the Commission’s lawfully 
instituted investigation of The Peoples Natural Gas Com¬ 
pany. 

Wherefore, Petitioner moves that: 

(a) An order of this Court issue requiring The Peoples 
Natural Gas Company and the said Edward M. Borger, 
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President of The Peoples Natural Gas Company, to appear 
before the Federal Power Commission, or any officer or trial 
examiner thereof duly designated by it, and then and there 
produce the books and records of The Peoples Natural Gas 
Company specified in the said subpoenas duces tecum dated 
July 3, 1941; 

(b) Petitioner have such other and further relief as may 
be necessary and appropriate. 

Federal Power Commission, 

Richard J. Connor, 

Assistant Gen-eral Counsel. 

Justin R. Wolf, 

Attorney. 

Edward M. Curran, 

United States Attorney. 

Bernard J. Long, 

Assistant United States Attorney. 

Service of copy of this Motion together with the Points 
and Authorities made on Defendants, September 9, 1941. 

Bernard J. Long. 


United States of America, 
District of Columbia, ss: 


Richard J. Connor, being first duly sworn, says that he 
is Assistant General Counsel of the Federal Power Commis¬ 
sion, that he has read the foregoing motion and that, on in¬ 
formation and belief, the matters set out therein are true 
and correct. 

Richard J. Connor, 
Assistant General Counsel. 


Subscribed and sworn to before me this 8th day of Sep¬ 
tember, 1941. 


[Seal.] 


M. Aileen Bolton, 

Notary Public. 


My Commission Expires June 1, 1943. 


I 

Exhibit A. J 

[Stamp:] Filed Sep. 8, 1941. Charles E. Stewart, Clerk. | 

Miscel. No. 128. 

UNITED STATES OF AMERICA, FEDERAL 
POWER COMMISSION. 

Docket No. G-159. 

Commissioners: Leland Olds, Chairman; Claude L. Draper, 
Basil Manly, John W. Scott, Clyde L. Seavey. 

March 12, 1940. 

In the Matter of The Peoples Natural Gas Company. 
Order Instituting Investigation. 

It appearing to the Commission that: J 

(a) The Peoples Natural Gas Company is engaged in the j 
transportation of natural gas in interstate commerce and j 
the sale in interstate commerce of natural gas for resale 
and may be a natural-gas company within the meaning of 
the Natural Gas Act; 

(b) The Peoples Natural Gas Company, on December 5, 
1939, entered into a contract or agreement with the New 
York State Natural Gas Corporation, such contract or agree¬ 
ment providing for the sale of natural gas by The Peoples 
Natural Gas Company to the New York State Natural Gas 
Corporation for resale by the New York State Natural Gas 
Corporation in the State of New York; said contract or 
agreement has not been filed with the Federal Power Com¬ 
mission by the said The Peoples Natural Gas Company, 
but has been introduced in evidence in proceedings now 
pending before the Commission involving the rates and 
charges of the New York State Natural Gas Corporation; 

(c) The price for natural gas set forth in the agreement 
or contract between The Peoples Natural Gas Company and 
the New York State Natural Gas Corporation will have a 
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substantial bearing Upon the determination of the reason¬ 
ableness of the rates and charges involved in the proceed¬ 
ings now pending before this Commission with regard to 
the New York State Natural Gas Corporation, to wit. 
Public Service Commission of the State of New York, Com¬ 
plainant, v. New York State Natural Gas Corporation, 
Docket No. G-114 and In the Matter of New York State 
Natural Gas Corporation, Docket No. G-125; 

(d) It is necessary and proper in the public interest and 
to aid in the enforcement of the provisions of the Natural 
Gas Act that an investigation be instituted by the Federal 
Power Commission, on its own motion, (1) to determine 
whether The Peoples Natural Gas Company is a natural- 
gas company vrithin the meaning of the Natural Gas Act; 
and (2) into and concerning all rates, charges or classifica¬ 
tions demanded, observed, charged or collected by The Peo¬ 
ples Natural Gas Company in connection with any trans¬ 
portation or sale of natural gas subject to the jurisdiction 
of the Commission and any rules, regulations, practices or 
contracts affecting such rates, charges or classifications; 

The Commission, on its own motion, orders that: 

An investigation of The Peoples Natural Gas Company 
be and it is hereby instituted for the purpose of enabling 
the Commission: 

(1) To determine with respect to The Peoples Natural 
Gas Company whether (a) it is a natural-gas company 
within the meaning of the Natural Gas Act and whether 
(b) in connection w r ith any transportation or sale of natural 
gas subject to the jurisdiction of this Commission, any rates, 
charges or classifications demanded, observed, charged or 
collected or any rules, regulations, practices or contracts 
affecting such rates, charges or classifications are unjust, 
unreasonable, unduly discriminatory or preferential; and 

(2) If the Commission, after hearing has been had, shall 
find that The Peoples Natural Gas Company is a natural- 
gas company within the meaning of the Natural Gas Act 
and that any of the rates, charges, classifications, rules, 
regulations, practices or contracts subject to the jurisdiction 
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of this Commission are unjust, unreasonable, unduly dis¬ 
criminatory or preferential to determine and fix by appro¬ 
priate order or orders just and reasonable rates, charges, 
classifications, rules, regulations, practices or contracts to 
be thereafter observed and in force. 


By the Commission. 


Leon M. Fuquay, 

Secretary . 


Exhibit B. 

[Stamp:] Filed Sep. 8, 1941. Charles E. Stewart, Clerk. 

UNITED STATES OF AMERICA, FEDERAL POWER 

COMMISSION. 

Docket No. G-159. 

Commissioners: Leland Olds, Chairman, Claude L. Draper, 
John W. Scott and Clyde L. Seavey. Basil Manly not par¬ 
ticipating. 

December 21,1940. 

In the Matter of The Peoples Natural Gas Company. 
Order Fixing Date of Hearing. 

It appearing to the Commission that: 

(a) By order dated March 12, 1940, the Commission in¬ 
stituted an investigation of The Peoples Natural Gas Com¬ 
pany for the purpose of enabling the Commission: 

(1) to determine with respect to The Peoples Natural 
Gas Company whether (a) it is a natural-gas company 
within the meaning of the Natural Gas Act and whether 
(b) in connection with any transportation or sale of natural 
gas subject to the jurisdiction of this Commission, any rates, 
charges, or classifications demanded, observed, charged, or 
collected, or any rules, regulations, practices or contracts 
affecting such rates, charges or classifications are unjust, 
unreasonable, unduly discriminatory or preferential; and 
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(2) if the Commission, after hearing has been had, shall 
find that The Peoples Natural Gas Company is a natural- 
gas company within the meaning of the Natural Gas Act 
and that any of the rates, charges, classifications, rules, reg¬ 
ulations, practices or contracts subject to the jurisdiction of 
this Commission arc unjust, unreasonable, unduly discrim¬ 
inatory or preferential to determine and fix by appropriate 
order or orders just and reasonable rates, charges, classifi¬ 
cations, rules, regulations, practices or contracts to be there¬ 
after observed and in force; 

(b) As recited in the Commission’s order of March 12, 
1940, The Peoples Natural Gas Company sells natural gas 
to the New York State Natural Gas Corporation in Clarion 
County, Pennsylvania, for transportation and resale by 
the latter company in the State of New York and the price 
charged the New York State Natural Gas Corporation by 
The Peoples Natural Gas Company for such natural gas 
will have a substantial bearing upon the determination of 
the reasonableness of the rates and charges of the New 
York State Natural Gas Corporation which latter matter 
is presently pending before the Commission at Docket Nos. 
G-114, Public Service Commission of the State of New York, 
Complainant, v. New York State Natural Gas Corporation, 
and G-125, In the Matter of New York State Natural Gas 
Corporation; 

(c) The Peoples Natural Gas Company is 100% owned 
by Standard Oil Company (N. J.); New York State Natural 
Gas Corporation is 100% owned by Lycoming United Gas 
Corporation; Standard Oil Company (N. J.) owns 81+% 
of Lycoming United Gas Corporation and controls the 
latter company; the sale of natural gas by The Peoples 
Natural Gas Company to the New York State Natural Gas 
Corporation is a sale and purchase between affiliates; 

(d) Although requested so to do, The Peoples Natural 
Gas Company has repeatedly refused and does now refuse 
to give representatives of this Commission access to any 
of its accounts, books, records or memoranda bearing upon 
the matter of the rates and charges demanded or made by 
said company even though examination and inspection of 
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such accounts, books, records, papers, or memoranda are 
essential to the conduct of the investigation instituted by 
the Commission’s order of March 12, 1940; 

The Commission finds that: 

The following accounts, books, records, papers, or memo¬ 
randa bearing upon the matter of the rates and charges 
demanded or made by The Peoples Natural Gas Company 
are relevant and material to the conduct of the investiga¬ 
tion instituted by the Commission’s order of March 12,1940, 
referred to in paragraph (a) supra: 

i. The company’s General Ledger and all subsidiary 
ledgers kept by the company including, without limitation, 
the company’s Plant Ledgers, Accounts Receivable Ledgers, 
Accounts Payable Ledgers, Expense Ledgers, Revenue 
Ledgers, Lease Ledgers, Materials and Supplies Ledgers, 
Work or Job Order Ledgers; 

ii. The company’s General Journals, Cash Journals, 
Voucher Registers and any and all other books of original 
entry; 

iii. All Vouchers, including Cash Vouchers, Accounts 
Payable Vouchers, Payroll Distribution Vouchers, Journal 
Vouchers, or other Vouchers supporting in any manner 
any entries on the company’s Books of Account; 

iv. The company’s General Corporate Records including 
without limitation, the company’s Minute Books, Stock Cer¬ 
tificate Books, Stock Ledgers; 

v. The company’s Annual and Monthly Financial State¬ 
ments ; 

vi. All records, documents, papers or memoranda in sup¬ 
port of or necessary to an understanding of the company’s 
Books of Account; 

The Commission orders that: 

(A) A public hearing in furtherance of the investigation 
of The Peoples Natural Gas Company instituted by the 
Commission’s order of March 12,1940, referred to in para¬ 
graph (a) supra, be held beginning at 9:30 o’clock, a. m., 
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January 20, 1941, in the Hearing Boom of the Federal 
Power Commission at 1757 K Street, N. W., Washington, 
D. C.; 

(B) The Peoples Natural Gas Company bring and pro¬ 
duce at said public hearing the accounts, books, memoranda, 
papers and records referred to and set forth in the above 
Finding of this order. 


By the Commission. 


Leon M. Fuquay, 

Secretary. 


Exhibit C. 

[Stamp:] Filed Sept. 8, 1941. Charles E. Stewart, Clerk. 

UNITED STATES OF AMERICA, FEDERAL POWER 

COMMISSION. 

Docket No. G-159. 

Commissioners: Leland Olds, Chairman, Claude L. Draper, 
Basil Manly, John W. Scott and Clvde L. Seavev. 

July 2, 1941. 

In the Matter of The Peoples Natural Gas Company. 

Order Fixing Date for Resumption of Public Hearing and 
Providing for the Issuance of Subpoenas Duces Tecum. 

It appearing to the Commission that: 

(a) By order dated March 12, 1940, the Commission 
instituted an investigation of The Peoples Natural Gas 
Company for the purpose of enabling the Commission 

(1) to determine with respect to The Peoples Natural 
Gas Company whether (a) it is a natural-gas company 
within the meaning of the Natural Gas Act and whether 
(b) in connection with any transportation or sale of natural 
gas subject to the jurisdiction of this Commission, any 
rates, charges, or classifications demanded, observed, 
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charged, or collected, or any rules, regulations, practices 
or contracts affecting such rates, charges or classifications 
are unjust, unreasonable, unduly discriminatory or prefer¬ 
ential, and 

(2) if the Commission, after hearing has been had, shall 
find that The Peoples Natural Gas Company is a natural- 
gas company within the meaning of the Natural Gas Act 
and that any of the rates, charges, classifications, rules, 
regulations, practices or contracts subject to the jurisdic¬ 
tion of this Commission are unjust, unreasonable, unduly 
discriminatory or preferential to determine and fix by ap¬ 
propriate order or orders just and reasonable rates, 
charges, classifications, rules, regulations, practices or con¬ 
tracts to be thereafter observed and in force. 

(b) As recited in the Commission’s order of March 12, 
1940, The Peoples Natural Gas Company sells natural gas 
to the New York State Natural Gas Corporation for trans¬ 
portation and resale by the latter in the State of New York 
and the price charged the New York State Natural Gas 
Corporation by The Peoples Natural Gas Company for 
such natural gas will have a substantial bearing upon the 
determination of the reasonableness of the rates and 
charges of the New York State Natural Gas Corporation 
which latter matter is presently pending before the Com¬ 
mission at Docket No. G-114, Public Service Commission of 
the State of New York, Complainant, v. New York State 
Natural Gas Corporation and Docket No. G-125, In the Mat¬ 
ter of New York State Natural Gas Corporation; 

(c) The Peoples Natural Gas Company is 100% owned 
by Standard Oil Company (N. J.); New York State Nat¬ 
ural Gas Corporation is 100% owned by Lycoming United 
Gas Corporation; Standard Oil Company (N. J.) owns 
81-f- % of Lycoming United Gas Corporation and controls 
the latter company; the sale of natural gas by The Peoples 
Natural Gas Company to the New York State Natural Gas 
Corporation is a sale and purchase between affiliates; 

(d) By order dated December 21, 1940, the Commission 
set for public hearing the matters at issue in this proceed¬ 
ing, and after a finding as to their relevancy and mate- 
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riality, directed The Peoples Natural Gas Company to 
produce at said hearing certain of the company’s accounts, 
books, records, papers, or memoranda bearing upon the 
matter of the rates and charges demanded or made by the 
company; 

(e) Pursuant to the order of December 21, 1940, public 
hearings in this proceeding were held on January 21, Janu¬ 
ary 29, February 5, 6, 7, 1941, and said hearings were ad¬ 
journed on February 7, 1941, until such further date as 
may be set by the Commission; 

(f) The Peoples Natural Gas Company did not produce 
the books and records called for by the order of December 
21,1940; among other matters, testimony and evidence was 
adduced at the hearings above referred to by both The 
Peoples Natural Gas Company and the staff of this Com¬ 
mission on the subject of the operations of the company 
bearing upon the status of the Company as a natural-gas 
company as defined in the Natural Gas Act; 

(g) Numerous requests have been made of The Peoples 
Natural Gas Company, both before, during and after the 
hearings above referred to, that the company give repre¬ 
sentatives of this Commission access to its accounts, books, 
records, papers or memoranda bearing upon the matter of 
the rates and charges demanded or made by said company, 
but The Peoples Natural Gas Company has repeatedly re¬ 
fused to grant such access or otherwise made such accounts, 
books, records, papers or memoranda available; 

The Commission, having considered the record made in 
this matter as of this date and the persistent refusal of 
The Peoples Natural Gas Company either to grant access 
to or otherwise make available its accounts, books, records, 
papers or memoranda referred to above, finds that: 

The Peoples Natural Gas Company’s General Ledger or 
Ledgers and all subsidiary Ledgers kept by said company 
including, without limitation, the company’s Plant Ledgers, 
Accounts Receivable Ledgers, Accounts Payable Ledgers, 
Expense Ledgers, Revenue Ledgers, Lease Ledgers, Ma¬ 
terials and Supplies Ledgers, Work or Job Order Ledgers 
are relevant and material to this proceeding 
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The Commission orders that: 

(A) Public hearings in this proceeding be resumed be¬ 
ginning at 9:45 a. m., August 4, 1941, in the Hearing Room 
of the Federal Power Commission, 1800 Pennsylvania Ave¬ 
nue, N. W., Washington, D. C.; 

(B) Appropriate subpoenas duces tecum be issued and 
directed to The Peoples Natural Gas Company or to its ap¬ 
propriate officers or employees to cause the production be¬ 
fore the Commission or its duly designated Trial Examiner 
of any or all of the books and records described in the find¬ 
ing above made. 


By the Commission. 


Leon M. Fuquay, 

Secretary. 


Exhibit D. 

[Stamp:] Filed Sept. 8,1941. Charles E. Stewart, Clerk. 


FPC Form 44. 

UNITED STATES OF AMERICA, FEDERAL POWER 

COMMISSION. 

Docket No. G-159. 

Subpena Duces Tecum. 

In re: The Peoples Natural Gas Company. 

To The Peoples Natural Gas Company, 545 William Penn 
Way, Pittsburgh, Pennsylvania: 

You are Hereby required to appear before the Federal 
Power Commission, at the hearing room of the Federal 
Power Commission, 1800 Pennsylvania Avenue, N. W., in 
the city of Washington, D. C-, on the 4th day of August, 
1941, at 10 o’clock a. m. 
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And you are hereby required to bring with you and pro¬ 
duce at said time and place the following: 

Accounts, books, records, papers, or memoranda of The 
Peoples Natural Gas Company: 

1. The company’s General Ledger and all subsidiary led¬ 
gers thereof and thereto kept by the company including 
without limitation the company’s Plant Ledgers, Accounts 
Receivable Ledgers, Accounts Payable Ledgers, Expense 
Ledgers, Revenue Ledgers, Lease Ledgers, Materials and 
Supplies Ledgers, Work or Job Order Ledgers; 


set his hand at Washington, D. C., this third day of July, 
1941. 


(Sgd.) John W. Scott, 
Commissioner , Member of the Federal Foxcer 
Commission. 


Fail not at vour peril. 

In Testimony Whereof, the seal of the Federal Power 
Commission has been affixed hereto this 3 day of July, 1941. 

(Sgd.) Leon M. Fuquay, 
[seal.] Secretary. 

Notice to Witness.—If claim is made for witness fee or 
mileage, this subpena should accompany voucher. 

United States of America, 

Western District of Penna. 

I hereby certify and return, that I served the within sub¬ 
poena on the therein-named, The Peoples Natural Gas 
Company, by handing to and leaving a true and attested 
copy thereof with Edward M. Borger, President of said 
Company, at his office 545 William Penn Way, Pittsburgh, 
Pa., on the 7th day of July, 1941, at 1:45 P. M. 

So answers, John E. Sloan, U. S. Marshal. 

By (Sgd.) J. Dempsey, 

Deputy. 


Service—$.50. 
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Exhibit E. 

[Stamp:] Filed Sept. 8,1941. Charles E. Stewart, Clerk. 

FPC Form 44. 

UNITED STATES OF AMERICA, FEDERAL POWER 

COMMISSION. 

Docket No. G-159. 

Subpena Duces Tecum. 

In re: The Peoples Natural Gas Company. 

To Edward M. Border, President, The Peoples Natural Gas 
Company, 545 William Penn Way, Pittsburgh, Pennsyl¬ 
vania. 

You are Hereby required to appear before the Federal 
Power Commission, at the hearing room of the Federal 
Power Commission, 1800 Pennsylvania Avenue, N. W., in 
the city of Washington, D. C., on the 4th day of August, 
1941, at 10 o ’clock a. m. of that day, to testify and give evi¬ 
dence in a proceeding pending before the Federal Power 
Commission, to wit, In the Matter of The Peoples Natural 
Gas Company, Docket No. G-159. 

And you are hereby required to bring with you and pro¬ 
duce at said time and place the following: 

Accounts, books, records, papers, or memoranda of The 
Peoples Natural Gas Company: 

1. The company’s General Ledger and all subsidiary led¬ 
gers thereof and thereto kept by the company including 
without limitation the company’s Plant Ledgers, Accounts 
Receivable Ledgers, Accounts Payable Ledgers, Expense 
Ledgers, Revenue Ledgers, Lease Ledgers, Materials and 
Supplies Ledgers, Work or Job Order Ledgers; 

set his hand at Washington, D. C., this third day of July, 
1941. 

(Sgd.) John W. Scott, 
Commissioner, Member of the Federal Power 
Commission. 


46 
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Fail not at your peril. 

In Testimony Whereof, the seal of the Federal Power 
Commission has been affixed hereto this 3 day of July, 1941. 

(Sgd.) Leon M. Fuquay, 
[seal.] Secretary. 

Notice to Witness.—If claim is made for witness fee or 
mileage, this subpena should accompany voucher. 

United States of America, 

Western District of Penna. 

The within subpoena was personally served on Edward 
M. Borger, President of The Peoples Natural Gas Company 
at his office 545 William Penn Way, Pittsburgh, Pa., on 
the 7th day of July, 1941, at 1:45 P. M. 

So answers, John E. Sloan, U. S. Marshal. 

By (Sgd.) J. Dempsey, 

Deputy. 

Service—$.50. 


Exhibit F. 

[Stamp:] Filed Sep. 8, 1941. Charles E. Stewart, Clerk. 

UNITED STATES OF AMERICA, FEDERAL POWER 

COMMISSION. 

Docket No. G-159. 

Commissioners: Leland Olds, Chairman; Basil Manly 
and John W. Scott. Claude L. Draper and Clyde L. Seavey 
not participating. 

August 9, 1941. 

In the Matter of The Peoples Natural Gas Company. 

Order Authorizing the Invocation of the Aid of the United 
States District Court Pursuant to Section 14(d) of the 
Natural Gas Act. 
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It appearing to the Commission that: 

(a) By order dated March 12,1940, the Commission insti¬ 
tuted an investigation of The Peoples Natural Gas Com¬ 
pany (hereinafter sometimes referred to as Peoples) for 
the purpose of enabling the Commission: 

(1) To determine with respect to The Peoples Natural 
Gas Company whether (a) it is a natural-gas company 
within the meaning of the Natural Gas Act and whether (b) 
in connection with any transportation or sale of natural 
gas subject to the jurisdiction of this Commission, any 
rates, charges, or classifications demanded, observed, 
charged or collected or any rules, regulations, practices or 
contracts affecting such rates, charges, or classifications are 
unjust, unreasonable, unduly discriminatory or preferen¬ 
tial; and 

(2) If the Commission, after hearing has been had, shall 
find that The Peoples Natural Gas Company is a natural- 
gas company within the meaning of the Natural Gas Act 
and that any of the rates, charges, classifications, rules, 
regulations, practices, or contracts subject to the jurisdic¬ 
tion of this Commission are unjust, unreasonable, unduly 
discriminatory or preferential, to determine and fix by 
appropriate order or orders just and reasonable rates, 
charges, classifications, rules, regulations, practices or con¬ 
tracts to be thereafter observed and in force; 

(b) Pursuant to said order, and to carry on the investiga¬ 
tion instituted thereby, representatives of the Commission 
have attempted from time to time to gain access to The 
Peoples Natural Gas Company’s books of account in the 
offices of the Company at Pittsburgh, Pennsylvania, but the 
Company has repeatedly refused to grant such access or 
examination, except the Company has granted representa¬ 
tives of the Commission access to certain of the books and 
records which respondent claims bear upon the question of 
Commission jurisdiction; 

(c) At a public hearing in this matter held beginning 
January 21, 1941, Peoples refused to produce its books of 
account although directed so to do by the Commission’s 
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order of December 21,1940; at said hearing members of the 
Commission’s staff and a witness for the Company pre¬ 
sented testimony and evidence respecting the operations of 
The Peoples Natural Gas Company bearing upon the status 
of that Company as a natural-gas company as defined in 
the Natural Gas Act; 

(d) The testimony and evidence adduced at said hearing 
shows, among other things, that Peoples sells natural gas 
at its Pew compressor station in Clarion County, Pennsyl¬ 
vania, to New York State Natural Gas Corporation, an affil¬ 
iated company, and that the latter immediately transports 
said natural gas into the State of New York where it sells 
the same to others for resale for ultimate public consump¬ 
tion; the sale of natural gas by Peoples to New York State 
Natural Gas Corporation is a continuous process and ap¬ 
pears to be a sale in interstate commerce of natural gas for 
resale for ultimate public consumption; 

(e) By its order dated July 2, 1941, the Commission di¬ 
rected a resumption of the public hearing in this matter on 
August 4, 1941, and authorized the issuance of a subpoena 
duces tecum to Edward M. Borger, President, The Peo¬ 
ples Natural Gas Company, directing the said Edward M. 
Borger to appear and testify and produce before the Com¬ 
mission’s duly designated trial examiner The Peoples Nat¬ 
ural Gas Company’s General Ledger and all subsidiary 
ledgers thereof and thereto kept by the Company including 
without limitation the Company’s Plant Ledgers, Accounts 
Receivable Ledgers, Accounts Payable Ledgers, Expense 
Ledgers, Revenue Ledgers, Lease Ledgers, Materials and 
Supplies Ledgers, "Work or Job Order Ledgers; 

(f) Said subpoena duces tecum was duly issued by a 
member of this Commission on July 3, 1941 and service 
thereof was had on said Edward M. Borger on Julv 7, 
1941, in the offices of The Peoples Natural Gas Company, 
545 William Penn Way, Pittsburgh, Pennsylvania; 

(g) At the public hearing held August 4, 1941, said Ed¬ 
ward M. Borger appeared and was duly sworn as a witness 
for the Commission bv Samuel H. Crosbv, the Commission’s 
duly designated trial examiner, and testified that he had 
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failed to produce the books called for by the Commission’s 
subpoena duces tecum heretofore issued and served upon 
him, as more fully appears from the following testimony 
at pages 472 and 477 of the transcript of the record in this 
proceeding: 

p. 472 

“Q. That subpoena, Mr. Borger, directed you to—among 
other things—to bring with you at this hearing held on 
August 4, 1941, the following accounts, books, records, pa¬ 
pers or memoranda of The Peoples Natural Gas Company: 

‘ ‘ First, the Company’s general ledger. Have you brought 
with you the Company’s general ledger? 

“A. I have not. 

“Q. The subpoena then directed you to bring all subsid¬ 
iary ledgers of the general ledger with you. Have you 
brought any or all of the subsidiary ledgers with you? 

“1 have brought none of them.” 

******* 

p. 477 

‘*Q. Mr. Borger, may I ask you if, at this time, the com¬ 
pany is willing and will grant access in its offices in Pitts¬ 
burgh to representatives of the Commission, to their books 
of account? 

“A. I think the answer is obvious, Mr. Wolf. It is still 
the same as it has been for the same reason. 

“Q. The same ‘no’. It will not grant the access? 

“A. An additional no. 

“Q. Now, the situation then is that the company refuses 
to grant access to the books of account in Pittsburgh and 
refuses to produce the books subpoenaed under the sub¬ 
poena that was served on you and on the company July 7, 
is that correct? 

“A. Yes, for the reasons stated by Mr. Sayers”’ 

(h) The books and records referred to in paragraph (e) 
above and specified by the subpoena duces tecum issued to 
and served on Edward M. Borger are relevant and material 
to the conduct and purposes of the investigation of The 
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Peoples Natural Gas Company referred to in paragraph 
(a) above, as more fully appears from the following testi¬ 
mony of S. J. Ratcliffe, Treasurer of The Peoples Natural 
Gas Company at pages 504 and 505 of the transcript of the 
record in this proceeding: 

“Q. With respect to the cost of the pipe line, P-4360, to 
which you referred earlier this morning, I think you stated 
that that cost could be determined by reference, for ex¬ 
ample, to the line ledger as one book, is that correct ? 

“A. If you are referring to the line north from Pew 
station, the answer is yes. 

“Q. Yes, that is the line I am referring to. Now, had that 
ledger or book been produced here, we could then determine 
what that cost was by an examination of the book at this 
time, could we not? 

“A. You could. 

“Q. By the same token, if an accountant or other repre¬ 
sentative of the staff of the Federal Power Commission 
had had access to that book in the offices of the company in 
Pittsburgh, that individual, in turn, could likewise have 
determined the cost of that particular pipe line, is that cor¬ 
rect? 

“A. It is. 

“Q. By the same token, with respect to all the other ques¬ 
tions that I have asked you this morning relative to costs of 
various items of property of Peoples Natural Gas Com¬ 
pany, if the books had been produced here in response to 
the subpoena we could have, by an examination of those 
books or by interrogation, have determined those costs, is 
that correct? 

“A. That is correct. 

“Q. And also, by the same token, respecting the same 
costs and same items of property which we have discussed 
up to now this morning, had representatives of the Com¬ 
mission had access to the books in the offices of the com¬ 
pany at Pittsburgh, we could have or they could have deter¬ 
mined those costs at that time in the offices of the com¬ 
pany, is that correct? 

“A. That is correct. 
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“Q. And I presume the situation remains identically the 
same with respect to the various items of operating ex¬ 
penses which w T e discussed this morning? 

“A. That is correct. 

“Q. So, too, with the revenues of the company, had the 
books been made available in Pittsburgh in your offices or 
had the books been produced here in response to the sub¬ 
poena, w’e would have been able to determine, by inspection 
and examination, what the revenues of the company have 
been and are, is that correct? 

“A. That is correct.” 

The Commission finds that: 

The Peoples Natural Gas Company’s General Ledger and 
all subsidiary ledgers thereof and thereto kept by the 
Company including without limitation the Company’s Plant 
Ledgers, Accounts Receivable Ledgers, Accounts Payable 
Ledgers, Expense Ledgers, Revenue Ledgers, Lease Led¬ 
gers, Materials and Supplies Ledgers, Work or Job Order 
Ledgers are relevant and material to said proceedings, are 
within the purview of the finding contained in the Commis¬ 
sion’s order of July 2, 1941, and production thereof and 
access thereto is essential to enable the Commission to pro¬ 
ceed u’ith the conduct of its investigation referred to in 
paragraph (a) above; 

Wherefore, the Commission orders that: 

The aid of the District Court of the United States for 
the District of Columbia, or other proper court of the 
United States, be invoked, pursuant to Section 14(d) of 
the Natural Gas Act, to require the said Edward M. Borger, 
President, The Peoples Natural Gas Company, to appear 
and produce before the Federal Pow T er Commission, or an 
officer or trial examiner of the Commission duly designated 
by it, those books and records of The Peoples Natural Gas 
Company referred to in the finding clause above and speci¬ 
fied in the subpoena duces tecum heretofore issued to and 
served upon said Edw r ard M. Borger. 

By the Commission. 

J. H. Gutride, 
Acting Secretary. 
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[Stamp:] Filed Sep. 15,1941. Charles E. Stewart, Clerk. 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 

Miscl. No. 128. 

Federal Power Commission, Petitioner, 

vs. 

The Peoples Natural Gas Company and Edward M. Bor- 
ger. President, The Peoples Natural Gas Company, Re¬ 
spondents. 

Answer and Points of Respondents. 

To the Honorable, the Judges of said Court: 

The Peoples Natural Gas Company and Edward M. Bor- 
ger, President of The Peoples Natural Gas Company, re¬ 
spondents, respectfully answer the motion of the Federal 
Power Commission for an order to require production of 
books and records pursuant to subpoenas duces tecum, which 
books and records relate to the costs, expenses, charges and 
rates of The Peoples Natural Gas Company and not to the 
facts upon which must be determined the question whether 
The Peoples Natural Gas Company is a natural-gas com¬ 
pany subject to the jurisdiction of the Federal Power Com¬ 
mission within the meaning of the Natural Gas Act of 
June 21,193S (15 USCA § 717(b) and § 717a; 52 Stat. 821), 
as follows: 

1. The averments of fact of paragraph I of the motion 
are admitted, with the qualification that the respondent 
maintains that the question of jurisdiction over it by the 
Federal Power Commission must first be determined in 
this proceeding, denies that it is a natural-gas company 
within the meaning of the aforesaid Natural Gas Act or 
subject to the jurisdiction of the Federal Power Commis¬ 
sion, and also denies that the subpoenas duces tecum issued 
by the Commission and referred to in its motion were proper 
or legal or may lawfully be issued unless and until the ques- 
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tion of jurisdiction is first determined in favor of the Com¬ 
mission. 

2. The averments of fact of paragraph II of the motion 
are admitted. 

3. The Peoples Natural Gas Company has at all times 
been ready and willing to permit, and has permitted, the 
representatives of the Commission to examine at will all 
of the records, books of account, sales, purchase and other 
ledgers, documents and all other records whatsoever of 
said company which have or might have any bearing upon 
the status of said company as being a natural-gas company 
within the meaning of said Natural Gas Act. The represent¬ 
atives of the Commission have examined and perused the 
books of account, sales, purchase and other ledgers, docu¬ 
ments and other records of The Peoples Natural Gas Com¬ 
pany to such extent as they desired for the purpose of ascer¬ 
taining all facts which might bear upon the status of said 
company as a natural-gas company within the meaning 
of said Natural Gas Act; and no claim has ever been made 
by any representative of said Commission, either in testify¬ 
ing before the Commission on the subject of status in 
January and February, 1941, or at any other time, that he 
was denied access to any book of account, ledger, document 
or other record of the company which might have any bear¬ 
ing upon said question of status. The company has also 
taken representatives of the Commission into the field 
of its operations and explained its operations to said rep¬ 
resentatives of the Commission, all for the purpose of de¬ 
termining whether the company is subject to the jurisdic¬ 
tion of the Commission in this proceeding. It is admitted 
that the defendant has refused access to its books of ac¬ 
count and other records in so far as thev related solelv to 
the question of rates and not to the question of status or 
jurisdiction. 

4. The averments of fact of paragraph IV of the motion 
are admitted, with the qualification that the company failed 
to produce its books, accounts, records, papers or memo¬ 
randa only because it in good faith believed the question 
of jurisdiction should be determined first, and with the 
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further qualification that to have produced all of the books, 
accounts, records, papers and memoranda called for by 
said order in Washington, D. C., would have paralyzed the 
company’s business, interrupted its service to the public 
and would have been unlawful and contrary to the Pennsyl¬ 
vania Public Utility Law of May 28, 1937, P. L. 1053 § 504. 

5. The averments of paragraph V of the motion are ad¬ 
mitted. 

6. The issuance and service of the subpoenas duces tecum 
referred to in paragraph VI of the motion are admitted, 
but it is denied that said subpoenas were issued pursuant 
to any authoritv granted to the Commission bv law or that 
said subpoenas were or are proper in this stage of the pro¬ 
ceeding to carry out the inquiry and investigation insti¬ 
tuted by the Commission’s order of March 12, 1940. It is 
also denied that the Commission had lawful authority 
to make its order of July 2, 1941, unless and until the ques¬ 
tion of jurisdiction of the Commission over The Peoples 
Xatural Gas Company in this proceeding is first lawfully 
determined in favor of the Commission. 

7. The averments of fact of paragraph VII of the motion 
are admitted, with the qualification that at said hearing on 
August 4, 1941, as well as at all other times, said company 
and said Edward M. Borger offered to produce at its office 
in Pittsburgh and to give complete access to all books and 
records of the company referred to in the subpoenas or 
otherwise which bore, and in so far as they bore, upon the 
status of said company as a natural-gas company under 
said Act. 

S. It is specifically denied that anything done by The 
Peoples Natural Gas Company or by said Edward M. 
Borger has constituted or constitutes contumacy within 
the meaning of § 14(d) of said Natural Gas Act. The only 
refusal to produce books or records with which the Com¬ 
mission lias met was solely because The Peoples Natural 
Gas Company and said Edward M. Borger are advised 
and believe and, therefore, respectfully aver that they are 
not legally bound to produce said books or records unless 
and until the question of the jurisdiction of the Commis- 
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sion over said company in this proceeding has first been 
determined adversely against said company. Said ques¬ 
tion of jurisdiction should be determined first by this Court, 
or on appeal by the appropriate appellate court or courts, 
and until and unless said question of jurisdiction is de¬ 
termined in favor of the Commission, the books and records 
described in said subpoenas duces tecum do not touch upon 
and are not relevant or material to this investigation in¬ 
stituted and carried on by said Federal Power Commission. 

1). In answer to paragraph IX of the motion, respondents 
simply refer to the copy of said order of August 9, 1941, 
of which an allegedly true copy, marked Exhibit “F”, is 
attached to the motion, which being in writing will speak 
for itself. 

10. The averments of paragraph X of the motion are 
denied. It is specifically denied that it is necessary or 
essential to the conduct of the inquiry and investigation 
pending in the proceeding entitled “In the Matter of The 
Peoples Natural Gas Company, Docket No. G-159” that 
The Peoples Natural Gas Company or said Edward M. 
Borger, President of The Peoples Natural Gas Company, 
be required to produce or grant access to the books or rec¬ 
ords described in the aforesaid subpoenas duces tecum 
because those books or records contain information and 
data with respect to the cost of the property of The Peo¬ 
ples Natural Gas Company, the expenses of The Peoples 
Natural Gas Company and the revenues of The Peoples 
Natural Gas Company. It is specifically denied that the re¬ 
fusal of The Peoples Natural Gas Company or of said Ed¬ 
ward M. Borger to produce or grant access to the books and 
records described in the subpoenas duces tecum as aforesaid 
lias impeded the expeditious conduct of the Commission’s 
lawfully instituted investigation of The Peoples Natural 
Gas Company. The question whether said company is a 
natural-gas company within the definition of said Natural 
Gas Act and whether said company is, therefore, subject 
to the jurisdiction of the Commission in this proceeding 
should first be judicially determined, before said company 
is put to the enormous expense, trouble and interference! 
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with its operations wliicli a broad inquiry into its rates 
and charges as is sought by the Commission would entail. 

11. For further answer to said motion, respondents re¬ 
spectfully aver that before the Commission itself steps 
were taken to determine the question whether the respon¬ 
dent company is a natural-gas company within the meaning 
of said Natural Gas Act and, therefore, subject to the 
jurisdiction of the Commission in this proceeding, but that 
said phase of the proceedings before the Commission has 
never been concluded, but has been allowed to remain dor¬ 
mant since June 28, 1940. On June 14, 1940, the Commis¬ 
sion issued an order to show cause reciting that “The 
Peoples Natural Gas Company has made available to the 
representatives of the Commission certain books and 
records relating exclusively to the problem of the status of 
the said company as a natural-gas company within the pur¬ 
view of the Natural Gas Act” and that “The sale of natural 
gas to the New York State Natural Gas Corporation re¬ 
ferred to * * * above may be a sale in interstate com¬ 

merce of natural gas for resale subject to the jurisdiction of 
the Commission under the terms of the Natural Gas Act and 
the rate schedule or contract covering such sale may be such 
a schedule as is required by Section 4(c) of the Natural Gas 
Act to be filed with the Commission” and ordering, inter 
alia, that the company under oath and in writing show cause 
“Why said company should not be determined to be a 
natural-gas company within the purview of the Natural Gas 
Act.” On June 28, 1940, The Peoples Natural Gas Com¬ 
pany filed its sworn answer to said rule to show cause 
setting forth at length why it believed itself not to be a 
natural-gas company within the purview of said Act and 
why it was not amenable to the jurisdiction of the Com¬ 
mission in said proceeding. No argument, hearing or any¬ 
thing further toward disposition of the question of juris¬ 
diction so raised has ever been had, but the issue of juris¬ 
diction clearly raised by said rule to show cause and the 
answer thereto have been allowed by the Commission to lie 
in abeyance ever since, notwithstanding that the Commis¬ 
sion has subsequently sought to go into a full examination 
of the respondent’s costs, charges and rates, with the con- 
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sequent enormous expense, trouble and interference with 
its operations which would result and be imposed upon the 
respondent. A true and correct copy of the answer of the 
respondent to said rule to show cause is attached hereto, 
made a part hereof and marked Exhibit “1”. 

12. The respondent lias from the outset of this proceeding 
on March 12, 1940, done whatever it reasonably could to 
expedite the proceeding and has at no time impeded the ex¬ 
peditious conduct of the investigation. After the mere 
formal sending of the order of March 12, 1940, to the re¬ 
spondent, nothing further was done by the Commission until 
April 11, 1940, when it wrote the respondent requesting it 
to provide office space and equipment for a staff of approxi- 
matelv five investigators who would soon arrive at the re- 
spondent’s office. On April 13,1940, the Commission wrote 
the respondent introducing its engineer who would direct 
the investigation in the respondent’s office. The respondent 
promptly on April 15,1940, responded to said letters of the 
Commission by offering to furnish such space and equip¬ 
ment as the representatives of the Commission might need 
and to make available to them such operating and other 
records as were pertinent to their investigation as to the 
possible status of the respondent as a natural-gas company 
under the Natural Gas Act. A true and correct copy of 
said letter of the respondent, marked Exhibit “2”, is at¬ 
tached hereto and made a part hereof. Following said 
letter of April 15, 1940, from the respondent, the latter 
promptly furnished all information, books, records and 
anything else requested by the Commission or its repre¬ 
sentatives which bore upon the question of status or juris¬ 
diction, and the other steps in said proceeding took place 
as admitted or averred in this answer. Pursuant to the 
Commission’s order of December 21, 1940, hearings were 
held and testimony taken on January 21, February 5, 6, 7 
and August 4, 1941, the transcript of which hearings covers 
some 523 pages, in addition to which 11 exhibits, some quite 
elaborate, were introduced. The respondent has never 
delayed but has always assisted in furthering the deter¬ 
mination of the question, which it believes under the law 
and in justice to it should first be determined, to wit, the 
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question of status or jurisdiction, and has only refused to 
comply with requests or orders of the Commission which it 
w'as advised, believes and, therefore, respectfully avers were 
not and are not proper or legal until after and unless said 
question of jurisdiction of the Commission over it in this 
proceeding is first lawfully decided in favor of the Com¬ 
mission. At every stage of the proceeding and at every op¬ 
portunity the respondent has insisted that said question of 
jurisdiction be determined, before it is put to the enormous 
expense, trouble and interference with its operations, which 
must necessarily result from the broad investigation into its 
costs, expenses and rates which the Commission desires 
to make. It is therefore, denied that the respondent lias im¬ 
peded any lawful investigation, but on the contrary it is 
averred that it has simply sought a determination of the 
proceeding in accordance with law and order, all of which is 
particularly important in the present national emergency 
when all of the time and energies of the respondent’s officers 
and employees is needed to serve the many defense in¬ 
dustries and others dependent upon its continuous service. 

13. The Peoples Natural Gas Company operates solely 
within the Commonwealth of Pennsylvania. It does not 
produce, purchase, own, store, transport, distribute or sell 
natural gas outside of the Commonwealth of Pennsylvania. 
It does not transport natural gas in interstate commerce or 
sell natural gas in interstate commerce for resale for ulti¬ 
mate public consumption for domestic, commercial, indus¬ 
trial or any other use. It is engaged in the production 
and gathering of natural gas and in its purchase, storage, 
distribution and sale within the boundaries of the Common¬ 
wealth of Pennsylvania. For a fuller and more specific 
statement of said company’s business and operations refer¬ 
ence is hereby made to its answer to the Commission’s rule 
to show cause, a copy of which answer is attached hereto 
as Exhibit “1”. 

Wherefore, respondents respectfully pray that the Com¬ 
mission’s motion be denied. 

The Peoples Natural Gas Company, 
Bv Edward M. Borger, 

J 7 

President. 
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Commonwealth of Pennsylvania, 

County of Allegheny, ss: 

Before me, the undersigned authority, personally ap¬ 
peared Edward M. Borger, who, being by me first duly 
sworn according to law, deposes and says that lie is Presi¬ 
dent of The Peoples Natural Gas Company and that the 
averments of fact contained in the foregoing points and 
answer, so far as made of his own knowledge, are true and 
correct, and so far as based upon information received from 
others, he is reliably informed and verily believes them to 
be true and correct and expects to be able to prove them at 
any hearing herein. 

Edward M. Borger. 

Sworn to and subscribed before me this 12 day of Sep¬ 
tember, 1941. 

David E. Bollinger, 

[seal.] Notary Public . 

My Commission Expires August 2, 1942. 

Cummings & Stanley, 

By Carl McFarland, 

1626 K Street, N. W., 

Washington, D. C., 

Attorneys for Respondents. 

Service of a copy of the within answer and points in sup¬ 
port thereof acknowledged this 15th day of September, 1941. j 

Richard J. Connor. 


Exhibit “1 

[Stamp:] Filed Sept. 15, 1941. Charles E. Stewart, Clerk. 
BEFORE THE FEDERAL POWER COMMISSION. 

Docket No. G-159. 

In the Matter of The Peoples Natural Gas Company. 

Answer to Order to Show Cause. 

To the Honorable the Federal Power Commission: 

Comes now The Peoples Natural Gas Company, Respond¬ 
ent in the above entitled matter, and for answer to the order 
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to show cause issued by your Honorable Commission under 
date of June 14, 1940, respectfully says: 

(1) That it should not be determined to be a natural-gas 
company within the purview of the Natural Gas Act for 
the reasons following: 

(a) Respondent was originally incorporated on June 2G, 
1885 in the State of Pennsylvania under an Act of May 29, 
1885, P. L. 29, entitled, “An Act to Provide for the Incor¬ 
poration and Regulation of Natural Gas Companies”, as 
The Peoples Natural Gas Company. The corporation was 
formed for the purpose of producing, dealing in, trans¬ 
porting, storing and supplying natural gas within certain 
limited territory in the State of Pennsylvania and is now 
and has been since its incorporation engaged in said busi¬ 
ness. The existing corporation has resulted from several 
consolidations and mergers with other corporations formed 
under the aforesaid Natural Gas Company Incorporation 
Act, the most recent of which was the merger and consolida¬ 
tion of The Columbia Natural Gas Company with The 
Peoples Natural Gas Company on December 31, 1938. 

(b) Respondent is engaged in the business of producing, 
purchasing, storing, transporting, selling and distributing 
natural gas wholly within the State of Pennsylvania. It 
owns no property and is not engaged in the production, 
purchase, transportation or sale of natural gas outside of 
the State of Pennsylvania. Its pipe line system extends 
through many counties of Western Pennsylvania as shown 
by pipe line map hereto attached and made a part hereof 
as Exhibit A. At December 31, 1939 Respondent owned 
1657% producing gas wells, approximately 8,108,000 feet 
of field and gathering lines, 4,749,000 feet of transmission 
lines and 8,834,000 feet of distribution lines, and 26 com¬ 
pressor stations having a displacement of 190,619 M e. f. 
per 24-hours. Respondent serves more than 113 cities, 
boroughs and communities in the State of Pennsylvania, 
and at December 31,1939 had 152,959 consumers, all within 
the State of Pennsylvania. 

(c) From January 1, 1914 until June 1, 1937 Respondent 
was subject to regulation by the Public Service Commis- 
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sion of the Commonwealth of Pennsylvania with respect 
to its service and rates and otherwise as provided by the 
Pennsylvania Statute of July 26, 1913, P. L. 1374 (66 P. S. 
Section 1, et seq.). From June 1, 1937 until the present 
time Respondent has been and is subject to regulation bjy 
the Pennsylvania Public Utility Commission with respect 
to its service and rates and otherwise as provided by the 
Pennsylvania Statute of May 28, 1937, P. L. 1053 (66 P. S. 
1101 et seq.). Pursuant to these statutes both the former 
Public Service Commission of the Commonwealth of Penn¬ 
sylvania and the present Pennsylvania Public Utility Com¬ 
mission have claimed the power and authority to and have 
regulated all rates, charges and classifications demanded, 
received, charged or collected by Respondent in connection 
with any sale of natural gas, whether such sale be to the 
ultimate consumer or to any person, firm or corporation 
for resale to the ultimate consumer; and as will hereinafter 
more fully appear, Respondent has now on file with the 
Pennsylvania Public Utility Commission, pursuant to the 
statutes hereinabove mentioned, rate schedules or tariffs 
covering all rates, charges, classifications, rules and regu¬ 
lations governing the sale of all natural gas sold by it, 
whether for ultimate consumption or for resale. 

(d) During the year 1938, Respondent (figures for the 
former The Peoples Natural Gas Company and the former 
The Columbia Natural Gas Company are combined) sold 
natural gas in the following volumes: 


Class of Consumer. M c. f. Sold. 

Domestic and Commercial. 9,101,914 

Industrial .,. 6,697,567 

Other . 20,265 

Non-Affiliated Natural Gas Utilities. 1,211,443 

Public . 102,202 

Unmetered Sales for Lighting Private Streets . 24 


17,133,415 

The only sales of natural gas for resale were those made 
to non-affiliated natural gas utilities in the total volume 

5 b 
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shown in the above tabulation. Such sales to noil-affiliated 
natural gas utilities were, in detail, as follows: 


Non-Affiliated Utility. M c. f. Sold. 

Carnegie Natural Gas Company. 15,864 

Johnstown Fuel Supply Company. 1,146,726 

Manufacturers Light & Heat Company. 7,893 

Manufacturers Light & Heat Company. 40,857 

T. W. Phillips Gas & Oil Company. 4 

United Natural Gas Company. 99 


Total. 1,211,443 

During the year 1939, Respondent sold natural gas in 

the following volumes: 

Class of Consumer. M c. f. Sold. 

Residential . 7,882,312 

Commercial . 1,141,169 

Industrial . 9,862,065 

Public . 107,535 

Other . 115,634 

Non-Affiliated Gas Utilities and New York State 
Natural Gas Corporation. 1,186,234 


Total. 20,294,949 


The only sales of natural gas for resale were those made 
to non-affiliated natural gas utilities and New York State 
Natural Gas Corporation in the total volume shown in the 
above tabulation. Such sales were, in detail, as follows: 


Non-Affiliated Utility. M c. f. Sold. 

Carnegie Natural Gas Company. 4,491 

Fayette County Gas Company. 9 

Greensboro Gas Company. 311 

Johnstown Fuel Supply Company. 1,025,838 

Manufacturers Light & Heat Company. 7,548 

Manufacturers Light & Heat Company. 19,674 

New York State Natural Gas Corporation. 128,363 


Total. 1,186,234 
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(e) The sales made during the year 1938 to Manufacturers 
Light & Heat Company (7,893 M c.f.), T. W. Phillips Gas 
& Oil Company and United Natural Gas Company and the 
sales made during 1939 to Fayette County Gas Company^ 
Greensboro Gas Company, and Manufacturers Light & Hea; 
Company (7,548 M c.f.), were all made at the regular do¬ 
mestic or residential consumer rates on file with the Pennsyl¬ 
vania Public Utility Commission as Original Page No. 1(5 
of Respondent’s tariff Pa. P.U.C. No. 18. The pipe lines 
of the companies mentioned are connected at certain points 
with the pipe line system of Respondent to permit the 
exchange or purchase or sale of gas for emergency pur¬ 
poses and such arrangement permits the repair or replace¬ 
ment of pipe line facilities without the necessity of discon¬ 
tinuing service to consumers. 

The sales made during the years 1938 and 1939 to Car¬ 
negie Natural Gas Company were made at the industrial 
rate filed and published by the Respondent with the Pennsyl¬ 
vania Public Utility Commission as Original and First Re¬ 
vised Page No. 26 of tariff Pa. P. IT. C. No. 18. Gas sold to 
the Carnegie Natural Gas Company is in turn delivered b^ 
that Company to the Carnegie-Illinois Steel Company fo:: 
industrial use and such sale amounts in practical effect t<p 
a direct sale to the steel company through the lines of its 
affiliated gas company. 

The sales of gas made during the years 1938 and 1939 to 
the Manufacturers Light & Heat Company (40,857 M c.f. 
and 19,974 M c.f.) were made pursuant to Original Page^ 
10 to 15 of Utility-Pa. P. U. C. No. 1 filed and published 
by the Respondent with the Public Service Commission of 
the Commonwealth of Pennsylvania. The gas so sold to the 
Manufacturers Light & Heat Company is produced from a 
well of Respondent located in Amwell Township, Washing¬ 
ton County, Pennsylvania, at a point remote from any pipe 
line of Respondent and the gas from said well has been 
sold to the Manufacturers Light & Heat Company at the 
prevailing field price for a number of years, because the 
Manufacturers Light & Heat Company has a nearby field 
pipe line into which said gas may conveniently be delivered. 
We are informed and believe, and therefore aver, that the 
gas so delivered to the Manufacturers Light & Heat Com- 
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pany is distributed by that company to its consumers in the 
Borough of Washington, Washington County, Pennsyl¬ 
vania. 

The sales of gas during the years 1938 and 1939 to the 
Johnstown Fuel Supply Company were made at rates filed 
and published by the Respondent with the Pennsylvania 
Public Utility Commission as Original Pages 31 and 32 of 
tariff Pa. P. IT. C. No. 18. Such sales to the Johnstown 
Fuel Supply Company have been made for many years 
having first commenced under a contract dated December 
31,1906. For many years the rate charged for all gas sup¬ 
plied to the Johnstown Fuel Supply Company has been a 
tariff rate duly filed and published with the Public Service 
Commission of the Commonwealth of Pennsylvania or the 
Pennsylvania Public Utility Commission and such rates 
have been investigated and regulated by said Commissions. 

The gas sold during the year 1939 to New York State 
Natural Gas Corporation was sold pursuant to Supplement 
No. 3 to Utilitv-Pa. P. U. C. No. 1 filed and published on 
January 5, 1940 by the Respondent with the Pennsylvania 
Public Utility Commission, which supplement contains a 
statement of contractual arrangements with a non-utilitv 
natural gas company, to-wit:—the contract between Re¬ 
spondent and New York State Natural Gas Corporation 
dated January 2,1940. Sales of natural gas by Respondent 
to the New York State Natural Gas Corporation commenced 
on December 5, 1939 and an application is now pending 
before the Pennsylvania Public Utility Commission for per¬ 
mission to make said tariff effective on less than statutory 
notice. Gas so sold to New York State Natural Gas Cor¬ 
poration is delivered to that Company at the outlet of the 
Respondent’s Pew Compression Station located in Lime¬ 
stone Township, Clarion County, Pennsylvania, from which 
point the gas is transported in a northeasterly direction a 
distance of approximately 90 miles to a point in Hebron 
Township, Potter County, Pennsylvania, through a 12" pipe 
line owned by the Respondent but leased to and operated by 
the New York State Natural Gas Corporation under an 
agreement of lease dated January 2, 1940, at which point 
said 12" pipe line connects with the pipe lines owned by 
New York State Natural Gas Corporation. An application 
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by Respondent to the Pennsylvania Public Utility Commis¬ 
sion for approval of said lease of pipe line facilities (and 
appurtenant telephone facilities) is now pending at Appli¬ 
cation Docket No. 59223. Upon the delivery of the gas by 
Respondent to New York State Natural Gas Corporation at 
Respondent’s Pew Compressing Station as aforesaid, the 
gas passes out of the possession of the Respondent and 
thereafter Respondent has no control over the transporta 
tion, sale or disposition of said gas. 


(f) The gas so sold by Respondent to its domestic, com¬ 
mercial, industrial and other consumers in Pennsvlvania 
and also to non-affiliated natural gas utilities and the New 
York State Natural Gas Corporation for resale has gen¬ 
erally in the past and is now derived from three sources, 
to-wit: by production from Respondent’s own producing gas 
wells in the State of Pennsylvania; by purchase from a 
large number of non-affiliated or so-called “independent” 
persons, firms or corporations producing natural gas within 
the State of Pennsylvania and delivering the same to the 
Respondent at some 544 points of delivery and measurement 
scattered throughout the Pennsylvania producing fields in 
which the Respondent operates; and by purchase from the 
Hope Natural Gas Company, an affiliated West Virginia 
corporation which produces, purchases, transports, selljs 
and delivers natural gas wholly within the State of West; 
Virginia, which gas is delivered to this Respondent at h 
point on the West Virginia-Pennsylvania State line nearby 
the Respondent’s compressing station at Brave, Greene 
Countv, Pennsvlvania. 

During the year 1938 and the first eleven months of 1939^ 
Respondent purchased natural gas from its affiliate, New 
York State Natural Gas Corporation, which gas was de¬ 
livered at Respondent’s Hemphill measuring station in 
Hebron Township, Potter County, Pennsylvania; gas so 
delivered to Respondent was excess gas available to the New 
York State Natural Gas Corporation after fulfilling all of 
its other market demands and commitments. At or about 
December 1,1939, New York State Natural Gas Corporation 
no longer had any such excess supply of gas available and 
on the contrary, in order to fulfill its contract obligations t<j> 
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its customers, was obliged to purchase gas from the Re¬ 
spondent beginning on December 5, 1939; such sales have 
continued until the present time and it is anticipated that 
they will continue until December 5, 1940 pursuant to the 
contract between Respondent and the New York State 
Natural Gas Corporation and the tariff on file with the 
Pennsylvania Public Utility Commission, as aforesaid. 

The volumes of gas derived by Respondent during the 
year 1938 from these sources were as follows: 


Source M. C. F. 

Production . 3,944,683 

Other Pennsylvania Producers. 6,087,071 

Hope Natural Gas Company. 2,870,545 

New York State Natural Gas Corporation. 4,492,552 


Total .17,394,851* 

The volumes of gas derived by Respondent during the year 
1939 from these sources were as follows: 

Source M. C. F. 

Production . 8,346,999 

Other Pennsylvania Producers. 6,809,080 

Hope Natural Gas Company. 3,864,104 

New York State Natural Gas Corporation. 1,714,521 


Total .20,734,704* 


•Total includes gas used in Respondent’s own operations. 

The foregoing statements of gas produced in the years 
1938 and 1939 do not include gas lost by leakage or other¬ 
wise unaccounted for. 

The gas so received by Respondent from the various 
sources mentioned is commingled in Respondent’s pipe line 
system so that generally it is impossible to determine with 
any exactitude what particular gas is delivered to any par¬ 
ticular consumer or purchaser. Gas received by Respon¬ 
dent from Hope Natural Gas Company enters Respondent’s 
system through its Brave Compressing Station at which 
point Respondent also gathers and compresses large vol- 
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uraes of gas produced in Greene County, Pennsylvania. The! 
gas compressed at the Brave Compressing Station flows 
northwardly through line P-218 and also at times through 
line P-418 and there is commingled with it in those pipe 
lines gas produced in Greene, Fayette, Washington, West¬ 
moreland and Allegheny Counties. As will be noted from 
the figures hereinabove set forth, sales to other natural gas 
utilities and to New York State Natural Gas Corporatior. 
for resale are a very minor part of Respondent’s total sale^ 
and the gas produced and purchased by Respondent fronj 
wells in Pennsylvania is amply sufficient to supply such 
other utilities and said New York State Natural Gas Cor ¬ 
poration. However, the sale of natural gas to such other 
utilities and New York State Natural Gas Corporation nec¬ 
essarily results in the taking of larger volumes of gas 
from all of the three above-mentioned sources, so that the: 
cost of the gas delivered to any particular purchaser may 
be determined only by reference to the cost of all gas, 
whether produced or purchased, entering into Respondent’s 
pipe line system. Respondent’s pipe line system is not 
now capable of operation in such a way to permit the de ¬ 
livery to New York State Natural Gas Corporation of any 
part of the actual gas received by Respondent from th^ 
Hope Natural Gas Company at the West Virginia-Penn 
svlvania State line. 

(g) The business of this Respondent has been at al. 
times in the past and is at the present conducted wholly 
within the State of Pennsylvania and has been subjected 
in its entirety to regulation by the Pennsylvania Public 
Utility Commission. The Respondent does not hold itself 
out as willing or able to sell gas to the public generally for 
resale either upon the terms and conditions now govern • 
ing the sales for resale hereinbefore mentioned or upon 
any other terms and conditions, and Respondent has in the 
past contended, and still believes, and therefore avers, that 
such sales are not public sales, the rates, charges and clas ¬ 
sifications in connection with which are subject to regu¬ 
lation by any State or Federal commission or other gov¬ 
ernmental authority, but are on the contrary, private sale^ 
which are not subject to regulation. But Respondent sayi 
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that if said sales should be found to be of a public charac¬ 
ter so as to be subject to regulation by any governmental 
authority with respect to the rates and charges applicable 
thereto, that the proper body to exercise such authority is 
the Pennsylvania Public Utility Commission which has in 
the past and now does claim power and jurisdiction to 
exercise such authority. The gas purchased by Respon¬ 
dent from the Hope Natural Gas Company is a small part, 
not usually exceeding 20%, of Respondent’s total gas sup¬ 
ply and it is impossible to trace any part of the actual gas 
received from the Hope Natural Gas Company to any of 
the natural gas utilities or New York State Natural Gas 
Corporation, who purchase gas from Respondent for re¬ 
sale. The sale of gas by Respondent to New York State 
Natural Gas Corporation involves only the production and 
gathering of natural gas, which activities are specifically 
exempt from regulation by your Honorable Commission 
under the Natural Gas Act; and such sale does not involve 
any transportation of natural gas in interstate commerce or 
the “sale in interstate commerce of natural gas for resale 
for ultimate public consumption” within the contemplation 
of the Natural Gas Act. 

(2) That an order should not issue against Respondent 
directing it to give representatives of the Commission ac¬ 
cess to all accounts, books, records, and memoranda of 
Respondent as provided in Section 8 (b) of the Natural 
Gas Act, for the reasons following: 

(a) Respondent has heretofore given and will continue 
to give to representatives of your Honorable Commission 
access to all of its accounts, books, records and memoranda 
which have any relevancy to a determination of the status 
of the Respondent as a natural-gas company under the 
Natural Gas Act. Respondent is advised and therefore 
avers that the jurisdiction, power, and authority of the 
Federal Power Commission with respect to rates and 
charges made, demanded, or received for the transporta¬ 
tion or sale of natural gas may be exercised only with re¬ 
spect to a “natural-gas company” as defined in and con¬ 
templated by the Natural Gas Act, that the burden of 
proving that Respondent is a natural-gas company within 
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the meaning of the Natural Gas Act is upon the Federal 
Power Commission, and that until Respondent is duly found 
to be such a natural-gas company, your Honorable Com¬ 
mission may not exercise any power or authority over it 
or investigate, change or determine any of Respondent’s 
rates or charges for the sale of natural gas. 

(b) Respondent is and has been for many years subject 
to the jurisdiction and regulation of the former Public 
Service Commission of the Commonwealth of Pennsylvania 
and the present Pennsylvania Public Utility Commission 
with respect to all of its rates and charges. It is likewise 
subject to regulation by the Pennsylvania Public Utility 
Commission with respect to the extension of its facilities, 
the abandonment of its services, its accounting records and 
procedures and its rates of depreciation and is required to 
file periodic and special reports with said Pennsylvania 
Public Utility Commission. The exercise by your Honor¬ 
able Commission of the authority and jurisdiction now 
asserted will, therefore, result in duplicate regulation with¬ 
out benefit to the Respondent’s consumers or the public 
generallv, but will result in a verv substantial detriment 
to the Respondent by reason of the additional work, incon¬ 
venience and expense involved in meeting the requirements 
of two separate and distinct regulatory bodies. The ex¬ 
ercise of a concurrent authority and jurisdiction over this 
Respondent by your Honorable Commission and by the 
Pennsvlvania Public Utilitv Commission will onlv result 

V * v 

in confusion and a duplication of effort, all without any 
additional benefit to the ultimate consumer. 

(c) An investigation by your Honorable Commission of 
Respondent’s rates and charges prior to a determination 
of Respondent’s status under the Natural Gas Act may 
result in great and unnecessary expense and inconvenience 
to Respondent and in unnecessary and burdensome inter¬ 
ference with the conduct of its regular business, and in the 
interest of orderly procedure and in justness and fairness 
to Respondent, the primary question of Respondent’s status 
under the Natural Gas Act should first be determined. 

(3) That Respondent has failed to file its rate schedules 
or contracts covering sales of natural gas subject to the 
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jurisdiction of the Commission, if any such there be, 
as provided in Section 4 (c) of the Natural Gas Act for the 
reasons following: 

(a) Respondent is advised and therefore avers that it 
is not a natural-gas company within the meaning of the 
Natural Gas Act for the reasons hereinbefore set forth and 
has therefore also been advised and now avers that it is 
not subject to the provisions of Section 4 (c) of the Natural 
Gas Act requiring the filing of rate schedules or contracts. 
Respondent has nevertheless fully advised your Honor¬ 
able Commission with respect to all of its rates and charges 
for natural gas sold to other natural gas utilities or to 
the New York State Natural Gas Corporation for resale. 

(4) That the Commission should not take action under 
the Natural Gas Act against this Respondent for its failure, 
if such there be, to comply with the terms and provisions 
of that Act and the orders of the Commission issued pur¬ 
suant to said Act, for the reasons following: 

(a) Under date of July 5, 1938, your Honorable Com¬ 
mission issued its general Order No. 51 instituting an in¬ 
vestigation of natural gas companies and directing the filing 
of a report “to ascertain certain facts, conditions, prac¬ 
tices, or matters necessary and proper to aid the Commis¬ 
sion in determining what persons are natural-gas companies 
within the meaning of the Natural Gas Act”, a copy of 
which order was served upon this Respondent, accompanied 
by a questionnaire and certain instructions with respect 
to the preparation of answers thereto. This Respondent 
thereafter on August 12, 1938 filed its report as required 
by said general order No. 51, giving your Honorable Com¬ 
mission full and detailed information with respect to the 
matters covered by said order and the questionnaire thereto 
attached, but expressly reserving its right to contest the 
jurisdiction of your Honorable Commission in any pro¬ 
ceeding instituted under the Natural Gas Act. Thereafter 
Respondent in replying to various communications from 
your Honorable Commission, again from time to time 
denied that it was a natural-gas company within the con¬ 
templation of the Natural Gas Act. Respondent has been 
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advised and lias, therefore, from time to time asserted 
and does now aver that it is not a natural-gas company 
within the contemplation of the Natural Gas Act by reason 
of the facts herein before set forth. Your Honorable Com¬ 
mission has not, until the institution of the present pro¬ 
ceeding at Docket No. G-159, undertaken to determine the 
status of the Respondent under the Natural Gas Act. The 
determination of such status, in justice and fairness to 
Respondent, should be made prior to any effort by your 
Honorable Commission to exercise over this Respondent 
the power and authority conferred upon your Honorable 
Commission by the Natural Gas Act. Respondent is ad¬ 
vised and therefore avers that it is the dutv of vour Honor- 
able Commission to determine said question of status and 
to embody such a determination in a final order subject 
to review by the courts as provided in the Natural Gas Act 
in order that this fundamental question may be first de¬ 
termined. Respondent and its officers have acted in good 
faith in denying the power and authority of your Honorable 
Commission and have not been motivated by any purpose of 
delay, but by their desire to protect the legal and constitu¬ 
tional rights of the Respondent and to avoid the unneces¬ 
sary annoyance, inconvenience and expense attendant upon 
duplicate regulation of its rates, charges and other affairs 
by your Honorable Commission and by the Pennsylvania 
Public Utility Commission. 

Wherefore, Respondent respectfully prays that your 
Honorable Commission find and determine this Respondent 
not to be a natural-gas company within the purview of the 
Natural Gas Act and that the investigation instituted at 
Docket No. G-159 be therefore dismissed. 

The Peoples Natural Gas Company, 
By James B. Sayers, 

C. W. Cooper, 

Edward M. Borger, 

545 William Penn Way, 

Pittsburgh, Pennsylvania, 
Attorneys for Respondent . 
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State of Pennsylvania, 

County of Allegheny, ss: 

J. French Robinson, being first duly sworn, says that he 
is President of The Peoples Natural Gas Company, the 
within named Respondent; that he has read the foregoing 
Answer of The Peoples Natural Gas Company; and that 
the facts and averments therein set forth are true as he 
verily believes. 

J. French Robinson, 

President. 


Sworn to before me and subscribed in my presence this 
28th day of June, 1940. 

John C. Ferguson, 

[notarial seal.] 'Notary Public. 
My Commission expires May 6,1944. 


Certificate of Service. 

I hereby certify that I have this day served the foregoing 
document upon all parties of record in these proceedings 
by mailing a copy of the above, properly addressed, to the 
Pennsvlvania Public Utilitv Commission, North Office 
Building, Harrisburg, Pennsylvania. 

Hated at Pittsburgh, Pennsylvania this 28th day of June, 
1940. 


Edward M. Borger, 

Attorney for The Peoples Natural Gas 
Company . 
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[Exhibit “2”] 

[Stamp:] Filed Sep. 15, 1941. Charles E. Stewart, Clerk. 

The Peoples Natural Gas Company, 

Peoples Gas Building, 

545 William Penn Way. 

J. French Robinson, President. 

Pittsburgh, Pa., April 15, 1940. 
Re: The Peoples Natural Gas Company. Docket G-159. 
Federal Power Commission, 

7 j 

Leon M. Fuquay, Secretary, 

Washington, D. C. 

Dear Sir: 

This will acknowledge your letter of April 11th, addressed 
to Mr. S. J. Ratcliffe, and your letter of April 13th, ad¬ 
dressed to me, asking us to provide office space and make 
available records of the Company to Mr. J. G. Shattuck, 
Associate Engineer, and Mr. Samuel I. Nichols, Examiner 
of Accounts, and their assistants. 

We will furnish such space and equipment as the Com¬ 
mission representatives may need and will also make avail¬ 
able to them such operating and other records as may be 
pertinent to their investigation as to the possible status 
of the Company as a Natural Gas Company under the Nat¬ 
ural Gas Act. We feel that the status of the Company 
should be investigated and decided first as a preliminary 
question before we are asked to furnish information or 
make available any records or data or incur any expense 
in connection with any investigation of rates or charges. 
The Commission’s order of March 12, 1940 apparently 
indicates that this is the order of procedure which the Com¬ 
mission intends to follow and we therefore assume that if 
we furnish the records and information indicated above 
the Commission will have all the data which it desires at 
this time. 

Yours very truly, 


l 


(S.) J. French Robinson. 
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[Stamp:] Filed Sep. 16, 1941. Charles E. Stewart, Clerk. 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 

Miscl. No. 128. 

Federal Power Commission, Petitioner, 


v. 

The Peoples Natural Gas Company and Edward M. Borger, 

President, The Peoples Natural Gas Company, Respond¬ 
ents. 

Motion for Dismissal or Assignment for Full Hearing 

Come now the respondents in the above entitled cause and 
this cause having been assigned for disposition in summary 
proceedings on the motions calendar under Rule 9 of this 
Court, move this Court 

(1) To dismiss and deny the motion of the Federal Power 
Commission herein upon the papers heretofore filed in this 
cause; or 

(2) In case said motion is not so dismissed and denied, 
to direct that a full hearing, including the taking of testi¬ 
mony, be held upon the questions of fact presented as to 
the jurisdiction of the Federal Power Commission in the 
premises; and 

(3) To refer this cause to the assignment commissioner 
of this Court for the assignment of this cause to another 
justice of this Court to so hear and determine the issues. 

And for Reasons Therefor, says: 

(1) That, upon the papers heretofore presented in this 
cause, the Federal Power Commission makes no allegation 
of jurisdiction over respondents and it affirmatively ap¬ 
pears that the records here sought by said Commission are 
neither sought for the purpose of determining such juris¬ 
diction nor are they pertinent to the issues of such jurisdic¬ 
tion ; and that the records of the character so specified are 


47 


not by law required to be made available to said Commis¬ 
sion except in a proceeding within its jurisdiction; 

(2) That, on September 15, 1941, respondent herein filed 
their answer to said motion of said Commission, raising 
issues of fact as to the jurisdiction of said Commission in 
the premises, which require a full hearing and the taking 
of testimony and proof prior to the action of this Court 
upon said motion; that, therefore, failure or refusal to 
assign this cause for a full and complete hearing will be 
a denial of justice and due process to which these Respond¬ 
ents are entitled by law; and 

(3) That, since it is obvious that such a hearing and the 
taking of testimony and proof require proceedings beyond 
those contemplated under Rule 9 of this Court, this cause 
must, under paragraph (c) of said Rule 9, be “sent to the 
assignment commissioner to be assigned to another justice” 
for further proceedings, because this cause will require 
more than the “ten minutes * * * allowed each side” 
in the summary proceedings on the motions calendar under 
paragraph (b) of said Rule 9. 

Cummings & Stanley, 

By Carl McFarland, 

Attorneys for Respondent, 

1626 K Street, N. W., 
Washington, D. C. 

Of Counsel: 

William H. Eckert. 

James B. Sayers. 

C. W. Cooper. 

Service of a copy of the within motion will be had by 
delivering same to counsel for petitioner in open court 
this 16th day of September, 1941. 

J. Edward Burroughs, Jr. 


I 
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[Stamp:] Filed Sep. 17,1941. Charles E. Stewart, Clerk. 

IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA. 

Miscl. File No. 128. 

Federal Power Commission, Petitioner, 


v. 

The Peoples Natural Gas Company and Edward M. Borger, 
President, The Peoples Natural Gas Company, Respond¬ 
ents. 

Order. 

Upon consideration of the Motion filed herein on Septem¬ 
ber 8, 1941, by Federal Power Commission, Petitioner, it is 
ordered, adjudged, and decreed this 17th day of September, 
1941, that: 

Unless The Peoples Natural Gas Company and Edward 
M. Borger, President, The Peoples Natural Gas Company, 
grant full and free access to The Peoples Natural Gas Com¬ 
pany’s General Ledger and all subsidiary ledgers thereof 
and thereto kept by said Company, including without limi¬ 
tation the Company’s Plant Ledgers, Accounts Receivable 
Ledgers, Accounts Payable Ledgers, Expense Ledgers, Rev¬ 
enue Ledgers, Lease Ledgers, Materials and Supplies Led¬ 
gers, Work or Job Order Ledgers, to duly accredited repre¬ 
sentatives of the Commission at the offices of said Company, 
545 William Penn Way, Pittsburgh, Pennsylvania, com¬ 
mencing within ten days from the date of this order, then, 
The Peoples Natural Gas Company and Edward M. Bor¬ 
ger, President, The Peoples Natural Gas Company, shall 
bring and produce the books and records of The Peoples 
Natural Gas Company specified above before a duly desig¬ 
nated trial examiner of the Federal Power Commission at 
public hearings in the matter recorded on the dockets of 
the Commission as In the Matter of The Peoples Natural 
Gas Company, Docket No. G-159, to be held at such place or 
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places within the District of Columbia and at such time or 
times, subsequent to ten days from the date of this order, 
as may be fixed by the Commission or its duly designated 
trial examiner. 

And it is Further Ordered That: 


The Motion for Dismissal or Assignment for Full Hear¬ 
ing heretofore filed in this proceeding by Respondents on 
September 16, 1941, be and the same is hereby denied. 

Jennings Bailey, 

Justice. 


To the entry of the above order the respondents this 
noted an exception. 



Jennings Bailey, 

Justice. 


[Stamp.-] Filed Sep. 23,1941. Charles E. Stewart, Clerk. 

IN THE DISTRICT COURT OF THE UNITED STATEfci 
FOR THE DISTRICT OF COLUMBIA. 

Miscl. File No. 128. 

Federal Power Commission, Petitioner, 

v. 

I 

The Peoples Natural Gas Company and Edward M. BorgerI, 
President, The Peoples Natural Gas Company, Respond¬ 
ents 

Notice of Appeal. 

Notice is hereby given that The Peoples Natural Gas Com¬ 
pany and Edward M. Borger, President, The Peoples Nat¬ 
ural Gas Company, respondents above named, hereby ap¬ 
peal to the United States Court of Appeals for the District 
of Columbia from the order of the District Court of thje 
United States for the District of Columbia entered in thip 
action on the 17th day of September, 1941, denying re¬ 
spondents * Motion for Dismissal or Assignment for Full 

6b 
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Hearing on the issue of petitioner’s jurisdiction over re¬ 
spondents raised by the pleadings; and granting the motion 
of the petitioner for an order to require production of books 
and records pursuant to subpoenas duces tecum. 

Cummings & Stanley, 

By J. Edward Burroughs, Jr., 
Attorneys for Respondents, The Peoples 
Natural Gas Company, and Edward M. 
Borger, President, The Peoples Natural 
Gas Company, 

1626 K Street, N. W., Washington, J). C. 

Of Counsel: 

William II. Eckert, 

James B. Sayers, 

C. W. Cooper. 


Memorandum. 

September 23, 1941. $250.00 cash deposit in lieu of bond 
on appeal. 

[Stamp:] Filed Sep. 23,1941. Charles E. Stewart, Clerk. 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 

Miscl. File No. 128. 

Federal Power Commission, Petitioner, 


v. 

The Peoples Natural Gas Company and Edward M. Borger, 
President, The Peoples Natural Gas Company, Respond¬ 
ents 

Designation of Record. 

The Clerk will please prepare the record on appeal herein 
and include the following: 

1.) Petitioner’s motion for an Order to require produc¬ 
tion of books and records pursuant to subpoenas duces 
tecum. 
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2. ) Answer of Respondents. 

3. ) Respondents’ Motion for Dismissal or Assignment for 
Full Hearing. 

4. ) Order of Court dated September 17, 1941, granting 
Petitioner’s Motion and denying the Motion of Respon¬ 
dents. 

5. ) Notice of Appeal and Memorandum of Cash Bond. 

6. ) This Designation. 

Dated: September 23, 1941. 

Cummings & Stanley, 

By J. Edward Burroughs, Jr., 

Attorneys for Respondents. 

Service of copy of the within Designation on Sept. 23, 
1941, is hereby acknowledged. 

Richard J. Connor, 
Attorney for Petitioner. 

[Stamp:] Filed Oct. 1, 1941. Charles E. Stewart, Clerk. 

IN TIIE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 

Miscl. File No. 128. 

Federal Power Commission, Petitioner, 


v. 

The Peoples Natural Gas Company and Edward M. Borger, 
President, The Peoples Natural Gas Company, Respond¬ 
ents 

Designation of Additional Portions of Record. 

The Clerk is hereby requested to include in the record on 
appeal herein, in addition to the portions of the record des¬ 
ignated by Respondents, the following: 

1. Transcript of Proceedings before Justice Bailey. 
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2. This designation. 

Dated September —, 1941. 

Federal Power Commission, 

By Richard J. Connor, 

Assistant General Counsel , 

Attorney for Petitioner. 


Receipt of the within Designation of Additional Portions 
of Record is hereby acknowledged this 30th day of Sep¬ 
tember, 1941. 

.J. Edward Burroughs, .Jr., 

W. D. D. 

Attorney for Respondents. 


DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA. 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, herebv certify 
the foregoing pages numbered from 1 to 89, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein tiled, copies of which are 
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In the United States Court of Appeals for the 
District of Columbia 


No. 8048 

The Peoples Natural Gas Company, and Edward Ml- 
Borger, President, The Peoples Natural Gas Company, 
APPELLANTS 

vs. 

Federal Power Commission, appellee 


ON APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMJSIA 


BRIEF AND APPENDIX FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

The proceeding in which the subpoenas here involved were 
issued by the Federal Power Commission was a rate investi¬ 
gation instituted by the Commission's order dated March 12 r 
1940, “to enable the Commission to determine with respect 
to said Company" (The Peoples Natural Gas Company, here¬ 
inafter referred to as “Peoples") “whether it is a natural-gas 
company as defined by the Natural Gas Act," and “whether 
the rates and charges demanded or collected by said Com¬ 
pany, subject to the jurisdiction of the Commission, under the 
Natural Gas Act, are unjust, unreasonable, unduly discrimina¬ 
tory, or preferential, all of which more fully appears in said 
order, a true copy of which, marked ‘Exhibit A/ is annexed 
hereto and made a part of this motion." (See Motion of the 
Commission in the District Court and Answer and Points o£ 
Respondents, Appellants’ App. 2, 24.) 

(l) 
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The order of March 12,1940, then refers to the rate contract 
entered into between “Peoples” and the New York State Nat¬ 
ural Gas Corporation of December 5, 1939, providing for the 
sale of natural gas by “Peoples” to the latter company for 
resale in the State of New York. 

The immediate cause of the institution of the investigation 
of this rate contract between “Peoples” and New York State 
Natural Gas Corporation was that the Commission was already 
engaged in an investigation of the rates of the latter company 
and it had been found necessary for the decision of that case 
to determine the reasonable rates for the sale of natural gas 
by “Peoples” to New York State Natural Gas Corporation 
upon which the resale rates of the latter company ^ere obvi¬ 
ously based. The order of March 12,1940, refers to this reason 
for the proceeding, saying that the rates set forth in this 
contract 

“* * # will have a substantial bearing Upon the 
determination of the reasonableness of the rates and 
charges involved in the proceedings now pending before 
this Commission with regard to the New York State 
Natural Gas Corporation, * * (See Appel¬ 

lants’ App., 7, 8.) 

The order then institutes an investigation into the reason¬ 
ableness of “Peoples’ ” rates, etc., “in connection with any 
transportation or sale of natural gas subject to the jurisdiction 
of this Commission.” (Appellants’ App. 8.) 

The Commission’s order of December 21, 1940, setting the 
proceeding down for hearing, finds that “Peoples” 

“* * * sells natural gas to the New York State 
Natural Gas Corporation in Clarion County, Pennsyl¬ 
vania, for transportation and resale by the latter com¬ 
pany in the State of New York, and the price charged 
the New York State Natural Gas Corporation by The 
Peoples Natural Gas Company for such natural gas will 
have a substantial bearing upon the determination of 
the reasonableness of the rates and charges of the New 
York State Natural Gas Corporation, which latter mat¬ 
ter is presently pending before the Commission at 
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Docket Nos. G-114, Public Service Commission of the 
State of New York, Complainant, v. New York State 
Natural Gas Corporation, and G-125, In the Matter of 
New York State Natural Gas Corporation.” (See Ap¬ 
pellants’ App. 10.) 

The same order finds that “Peoples” is 100% owned by the 
Standard Oil Company (N. J.); that New York State Natural 
Gas Corporation is 100% owned by Lycoming United Gas Cor¬ 
poration, which is in turn controlled by Standard Oil Company 
(N. J.) by 81 + % ownership; and that the sale of natural gas 
by “Peoples” to New York State Natural Gas Corporation is 
a sale and purchase between affiliates. (Appellants’ App. 10.) 

The Commission’s Order of August 9, 1941, Authorizing the 
Invocation of the Aid of the United States District Court Pur¬ 
suant to Section 14 (d) of the Natural Gas Act (52 Stat. 828; 
U. S. C., Title 15, § 717m), in paragraph (d), finds as follows: 

“The testimony and evidence adduced at said hear¬ 
ing shows, among other things, that Peoples sells nat¬ 
ural gas at its Pew compressor station in Clarion 
County, Pennsylvania, to New York State Natural Gas 
Corporation, an affiliated company, and that the lat¬ 
ter immediately transports said natural gas into the 
State of New York where it sells the same to others 
for resale for ultimate public consumption; the sale 
of natural gas by Peoples to New York State Natural 
Gas Corporation is a continuous process and appears 
to be a sale in interstate commerce of natural gas for 
resale for ultimate public consumption.” (Appellants’ 
App. 20.) 

The answer of “Peoples” to the Commission’s Motion states 
(Appellants’ App. 34) that 

“The only sales of natural gas for resale were those 
made to non-affiliated natural gas utilities and New 
York State Natural Gas Corporation in the total vol¬ 
ume * * *” 

of 1,186,234 M. c. f. in 1939. The sales to the New York State 
Natural Gas Corporation are stated on the same page to have 
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been 12S.363 M. c. f. in the same year. The Answer also states 
(Appellants’ App. 36) that gas sold by ‘‘Peoples” to New York 
State Natural Gas Corporation 

“* * * is delivered to that Company at the outlet 

of the Respondent’s Pew Compression Station located 
in Limestone Township, Clarion County, Pennsylvania, 
from which point the gas is transported in a north¬ 
easterly direction a distance of approximately 90 miles 
to a point in Hebron Township, Potter County, Penn¬ 
sylvania, through a 12" pipe line owned by the Re¬ 
spondent but leased to and operated by the New York 
State Natural Gas Corporation under an agreement of 
lease dated January 2, 1940, at which point said 12" 
pipe line connects with the pipe lines owned by New 
York State Natural Gas Corporation. * * *” 

and again (Appellants’ App. 37) that this gas 

“* * * has generally in the past and is now de¬ 
rived from three sources, to wit: by production from 
Respondent’s own producing gas wells in the State of 
Pennsylvania; by purchase from a large number of 
nonaffiliated or so-called independent persons, firms, 
or corporations producing natural gas within the State 
of Pennsylvania and delivering the same to the Re¬ 
spondent at some 544 points of delivery and measure¬ 
ment scattered throughout the Pennsylvania producing 
fields in w'hich the Respondent operates; and by pur¬ 
chase from the Hope Natural Gas Company, an affil¬ 
iated West Virginia corporation which produces, pur¬ 
chases, transports, sells, and delivers natural gas wholly 
w'ithin the State of West Virginia, which gas is de¬ 
livered to this Respondent at a point on the West Vir- 
ginia-Pennsylvania State line nearby the Respondent’s 
compressing station at Brave, Greene County, Penn¬ 
sylvania.” 

The figures as to the volume derived in 193S and 1939 from 
the sources enumerated are given in Appellants' Answer (Ap¬ 
pellants' App. 38). 
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When the case came on to be heard before Justice Bailey 
in the District Court on the Commission’s Motion and on 
“Peoples” Answer thereto and its motion to dismiss the Com¬ 
mission’s Motion on the papers filed, or in the alternative, for 
a full hearing with the taking of testimony upon the issues as 
to the jurisdiction of the Commission, “Peoples” counsel con¬ 
tended that “Peoples” was entitled to an extensive trial before 
another Justice rather than a hearing before Justice Bailey 
on the issue of whether or not “Peoples” was a natural-gas 
company as defined in the Natural Gas Act before the Court 
could rule upon the enforcement of the Commission’s sub¬ 
poenas (Appellants’ App. 46). Apparently this trial was to 
be completely de novo, disregarding entirely the hearing and 
testimony taken on that issue before the Federal Power 
Commission. 

The court in the course of the hearing made the following 
statement as to the issue for decision before him (Appellee’s 
App. 16): 

“The whole question in my mind is w’hether or not 
there are reasonable grounds to believe that the Re¬ 
spondents are subject to the jurisdiction of the Com¬ 
mission.” (Appellee’s App. 16.) 

Thereupon the following colloquy occurred between counsel 
for the Commission, counsel for the Respondent, “Peoples”, 
and the Court (Appellee’s App. 16): 

“Mr. Connor. There are not only five hundred pages 
of testimony right here now, but I think that your Honor, 
in about 30 seconds, can answer the question for your¬ 
self by specifically asking counsel whether or not, vir¬ 
tually every day in the year, the Peoples Natural Gas 
Company sells some gas to the New* York State Company 
for transportation into the State of New York and for 
resale in the State of New York. 

“Mr. Eckert. There are many days, your Honor, 
when gas is not sold to the New’ York State Natural 
Gas Corporation. 

“The Court. Are there many days when it is sold? 

“Mr. Eckert. Yes; there are.” 
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After a further statement of Respondents’ position by Re¬ 
spondents’ counsel, the following statement was made by the 
Court (Appellee’s App. 17): 

“The Court. * * * I think, from your statement, 
there is a prima facie case that the company is subject 
to the jurisdiction of the Commission.” 

Finally the Court ruled that the motion of the Commission 
should be granted and that the motion of Respondents 
to dismiss and for assignment to another Justice be denied, 
saying (Appellee’s App. 18): 

“The Court. I do not think the question of jurisdic¬ 
tion is to be primarily determined by this court unless 
it is a clear case. The court takes the whole case at 
once.” 

STATUTES INVOLVED 

The relevant parts of the statutes involved which are not 
included in the brief of Appellant are set forth on pages 19 
to 23, inclusive, of the Appendix of this brief. 

SUM MAR Y OF ARGUMENT 

The subpoenas enforced by the District Court were issued 
by the Commission, in an investigation into the reasonableness 
of the rates and charges of “Peoples” for natural gas sold in 
interstate commerce and/or to an affiliate for resale, which was 
a proceeding clearly within the jurisdiction of the Commission 
under Sections 5, 14 (a), and other provisions of the Natural 
Gas Act (52 Stat. 823; U. S. C., Title 15, §§ 717-717W). 

The Commission was authorized under Section 14 (c) of the 
Natural Gas Act to issue the subpoenas for the account books 
which it found were relevant and material to the inquiry. 

The District Court had jurisdiction and authority under Sec¬ 
tion 14 (d) of the Natural Gas Act to order Appellants to com¬ 
ply with the subpoenas, as Appellants had refused to obey the 
subpoenas, and the subpoenas called for the production of docu¬ 
ments “touching upon the matter under investigation or in 
question”. 
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The Commission’s Motion clearly advised the Appellants 
that it sought the aid of the District Court to procure evidence 
touching upon a matter lawfully under investigation by the 
Commission. The Appellants’ answer and the admissions of 
its counsel at the hearing before Justice Bailey establish not 
only that there were reasonable grounds for believing it to be 
a natural-gas company within the meaning of the Natural Gas 
Act but that it is unquestionably such a natural-gas company. 
Furthermore, Appellant is admittedly an affiliate of New York 
State Natural Gas Corporation (Appellants’ App. 10, 13, 20, 
37; Appellee’s App. 13), which latter Company’s rates are pres¬ 
ently under investigation by the Commission at Dockets G-114 
and G-125 (Appellants’ App. 2, 7, 8, 10, 13; Appellee’s App. 
14). Determination of the lawful charge for gas sold by Appel¬ 
lant to New York State Natural Gas Corporation is necessary 
to a decision in said Dockets G-114, G-125. Therefore, in¬ 
vestigation into the reasonableness of Appellants’ rate to its 
affiliate constitutes a lawful inquiry by the Commission irre¬ 
spective of whether Appellant is a natural-gas company within 
the meaning of the Natural Gas Act. Western Distributing 
Company v. Commission, 285 U. S. 119. 

Appellant had an adequate hearing before the District Court 
and that Court properly found that there were reasonable 
grounds to believe that Appellant was subject to the jurisdic¬ 
tion of the Commission. 

Therefore, the order of the District Court appealed from, 
enforcing the subpenas of the Commission, was clearly correct 
and legal and should be affirmed. 

ARGUMENT 

I 

The issuance of the subpoenas by the Federal Power Com¬ 
mission was authorized by the provisions of the Natural 
Gas Act. 

By its order of March 12, 1940 (Appellants’ App., 7, 8), 
the Commission instituted an investigation into the reason¬ 
ableness of the rates and charges for the sale by Petitioner of 
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natural gas in interstate commerce to New York State Natural 
Gas Corporation for transportation and resale by the latter 
company in the State of New York. Under Section 5 (a) of 
the Natural Gas Act (52 Stat. 823; U. S. C., Title 15, § 717d) 
the Commission has authority, on its own motion, to under¬ 
take an investigation and hold a hearing as to the reasonable¬ 
ness of any rate or charge collected by any natural-gas company 
in connection with any transportation or sale of natural gas 
subject to the jurisdiction of the Commission. 

The Commission's order of March 12. 1940, instituting the 
proceeding states that the proceeding is for the purpose of 
enabling the Commission to determine (a) whether “Peoples” 
is a natural-gas company within the meaning of the Natural 
Gas Act 1 and (b) whether, in connection with any transporta¬ 
tion or sale of natural gas subject to the jurisdiction of the 
Commission, any rates, charges, or classifications demanded, 
observed, charged, or collected, or any rules, regulations, prac¬ 
tices, or contracts affecting such rates, charges, or classifications 
are unjust unreasonable, unduly discriminatory, or preferen¬ 
tial, with a view to fixing just and reasonable rates. (Appel¬ 
lants’ App., 8.) 

The proceeding before the Commission was, therefore, a 
rate investigation instituted by the Commission having for its 
purpose the determination and fixing of reasonable rates for 
a sale of natural gas in interstate commerce for resale, and was 
clearly within the Commission’s jurisdiction. 

Not only was there specific authority for the investigation 
in Section 5 (a) (52 Stat. 823; U. S. C., Title 15, § 717d) but 
there was also authority under Section 5 (b) (52 Stat. 824; 
U. S. C., Title 15, § 717d (b)) and general investigatory author¬ 
ity under Section 14 (a) of the Natural Gas Act (52 Stat. 828; 
U. S. C., Title 15, § 717m). 2 


1 A “natural-gas company" is defined by Section 2 (6) of the Natural Gas 
Act as a person engaged in the transportation of natural gas in interstate 
commerce, or the sale in interstate commerce of such gas for resale. (52 
Stat. S22; U. S. C., Title 15. § 717a.) 

a Not only had the Commission authority under Section 5 (a) and 
Section 14 (a), but it also had authority under Section 5 (b) of the 
Natural Gas Act to investigate, on its own motion, and determine the cost 
of the production or transportation of natural gas by a natural-gas com- 



9 


In the course of this rate investigation (in which over 400 
typewritten pages of testimony have already been taken), the 
Commission issued subpoenas requiring the production of the 
following account books of The Peoples Natural Gas 
Company: 

“The company’s General Ledger and all subsidiary 
ledgers thereof and thereto kept by the company, includ¬ 
ing without limitation the company’s Plant Ledgers, 
Accounts Receivable Ledgers, Accounts Payable Ledg¬ 
ers, Expense Ledgers, Re veil ue Ledgers, Lease Ledgers,, 
Materials and Supplies Ledgers, Work or Job Order 
Ledgers;” (See copies of two subpoenas dated July 3, 
1941, Appellants’ App. 15-18). 

The Commission clearly had authority to issue the subpoenas 
under Section 14 (c) of the Natural Gas Act (52 Stat. 828; 
U. S. C., Title 15, § 717m), which reads as follows: 

“For the purpose of any investigation or any other 
proceeding under this act, any member of the Commis- 

pany in cases where the Commission has no authority to establish a rate 
governing the transportation or sale of such natural gas. 

Other sections of the Natural Gas Act require the maintaining or pro¬ 
duction of the cost and revenue data called for by the subpoenas. 

Under Section G (a) the Commission has authority to investigate and 
ascertain the actual legitimate cost of the property of every natural-gas 
company, rhe depreciation therein and. when found necessary for rate¬ 
making purposes, other facts which bear on the determination of such cost 
or depreciation and the fair value of such property. 

Under Section (5 (M of the Natural Gas Act, it is the duty of every 
natural-gas company upon request to file with the Commission an inventory 
of all or any part of its property and the statement of the original cost 
thereof, and to keep the Commission informed regarding the cost of all 
additions, betterments, extensions and new construction. 

By Section S (a), every natural-gas company is required to keep 
accounts and account books, etc., as required by the rules and regulations 
of the Commission. Section S (b) provides that the Commission shall at 
all times “have access to and the right to inspect and examine all accounts, 
records, and memoranda of natural-gas companies; and it shall be the 
duty of such natural-gas companies to furnish to the Commission, within 
such reasonable time as the Commission may order, any information with 
regard thereto which the Commission may by order require” and “to grant 
to all agents of the Commission free access to its property and its accounts, 
records, and memoranda when required so to do.” 

For the text of the additional sections referred to in this footnote see 
Appellee’s App. 10, 20. 
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sion, or any officer designated by it, is empowered to 
administer oaths and affirmations, subpena witnesses, 
compel their attendance, take evidence, and require the 
production of any books, papers, correspondence, memo¬ 
randa, contracts, agreements, or other records which 
the Commission finds relevant or material to the in¬ 
quiry. * * *” [Italics added.] 

The Commission, in its order of July 2, 1941, providing for 
the issuance of the subpoenas, found, in accordance with Sec¬ 
tion 14 (c), that the account books to be subpoenaed “are rele¬ 
vant and material to this proceeding/’ (Appellants’ App., 14.) 

The issuance of the subpoenas by the Commission, there¬ 
fore, was clearly authorized. 

II 

The District Court had jurisdiction under the Natural Gas 
Act to order compliance with valid subpoenas of the Com¬ 
mission. 

The subpoenas, duly issued and served, were not obeyed 
by Appellants, and the Commission made an order dated 
August 9, 1941, authorizing invocation of the aid of the United 
States District Court pursuant to Section 14 (d) of the Natural 
Gas Act (52 Stat. 82S; U. S. C., Title 15, § 717m) for enforce¬ 
ment of the subpoenas (Appellants’ App. 18-23). 

Section 14 (d) of the Natural Gas Act (52 Stat. 828; U. S. C., 
Title 15, § 717m) contains the following provisions giving the 
United States District Court jurisdiction to enforce the Com¬ 
mission’s subpoenas: 

“In case of contumacy by, or refusal to obey a sub¬ 
pena issued to, any person, the Commission may invoke 
the aid of any court of the United States within the juris¬ 
diction of which such investigation or proceeding is car¬ 
ried on, or where such person resides or carries on busi¬ 
ness in requiring the attendance and testimony of 
witnesses and the production of books, papers, cor¬ 
respondence, memoranda, contracts, agreements, and 
other records. Such court may issue an order requiring 
such person to appear before the Commission or mem- 
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her or officer designated by the Commission, there to 
produce records, ij so ordered, or to give testimony 
touching the matter under investigation or in question; 
and any failure to obey such order of the court may be 
punished by such court as a contempt thereof. * 

[Italics added.] 

Ill 

The proceedings before the District Court fully complied with 
the requirements of section 14 of the Natural Gas Act. 

In this case there is no controversy as to the reasonableness- 
of the subpoenas or the relevancy and materiality of the evi¬ 
dence called for therein if the proceedings before the Commis¬ 
sion are such as it is lawfully authorized to conduct. 

The substance of Appellants’ contentions for reversal of the ' 
District Court’s order are (1) that the allegations in the Com¬ 
mission’s Motion papers were insufficient and (2) that Appel¬ 
lants were entitled to a more extensive trial than the hearing 
had before Justice Bailey. 

It is submitted that the Motion filed by the Commission 
was more than adequate validly to invoke the aid of the Dis¬ 
trict Court under Section 14 (d) of the Natural Gas Act to 
enforce the subpoenas which the Commission had issued. The \ 
Motion specifically alleges that the documents subpoenaed 
“touch upon and were and are relevant and material to a law¬ 
ful investigation instituted and carried on by the Federal Power 
Commission.” (Appellants’ App. 4.) In addition, the motion, 
without room for controversy, alleges facts sufficient to show 
reasonable grounds for the Commission to believe that Appel¬ 
lant is a natural-gas company within the meaning of the Nat¬ 
ural Gas Act. (Appellants’ App. 3, 7, 10, 13, 20.) In para¬ 
graph (d) of Exhibit F, expressly made part of the Commis¬ 
sion’s Motion (Appellants’ App. 20), appears the following 
explicit statement: 

“(d) The testimony and evidence adduced at said 
hearing [January 21, 1941, before the Commission] 
shows, among other things, that Peoples sells natural 
gas at its Pew compressor station in Clarion County,, i 




Pennsylvania, to New York State Natural Gas Corpora¬ 
tion, an affiliated company, and that the latter im¬ 
mediately transports said natural gas into the State 
of New York where it sells the same to others for resale 
for ultimate public consumption; the sale of natural 
gas by Peoples to New York State Natural Gas Corpora¬ 
tion is a continuous process and appears to be a sale 
in interstate commerce of natural gas for resale for 
ultimate public consumption.” 

The facts alleged in the above excerpt and the above citations 
to Appellants’ Appendix clearly indicate that “Peoples” is a 
natural-gas company within the meaning of Section 2 (6) of 
the Act which reads as follows: 

“Natural-gas company” means a person engaged in 
the transporation of natural gas in interstate commerce, 
or the sale in interstate commerce of such gas for re¬ 
sale. 

The sales by “Peoples” to New York State Natural Gas Corpora¬ 
tion are, of course, sales in interstate commerce. Public Utili¬ 
ties Commission v. Attleboro Steam and Electric Co., 273 U. S. 
S3; Currin v. Wallace, 306 U. S. 1, 9-10; United States v. Rock 
Royal Co-op., 307 U. S. 533, 56S. The factual allegations in 
the Commission’s Motion papers, therefore, go further than a 
statement of reasonable grounds to believe and constitute al¬ 
legations of natural-gas company status. 

In addition to alleging jurisdiction to conduct its inquiry 
on the basis of “Peoples’ ” status as a natural-gas company, the 
Motion papers unequivocally allege the affiiliation between 
“Peoples” and New York State Natural Gas Corporation. (Ap¬ 
pellants’ App. 10, 13, 20.) This affiliation affords a complete 
basis, irrespective of the status of “Peoples” as a “natural-gas 
company,” for the issuance of the subpoenas by the Commission 
as an “aid in the enforcement of the provisions” of the Act 
with respect to its pending inquiry into the rates of New York 
State Natural Gas Corporation. (Appellants’ App. 7, S, 10, 
13) Western Distributing Co. v. Commission, 285 U. S. 119. 

What are probably of more significance than the foregoing 
allegations of the Commission’s Motion are the clear and un- 
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equivocal admissions by the Appellants both in Exhibit 1 of its 
Answer (Appellants’ App. 31) and in the statements of its 
counsel at the hearing before Justice Bailey. 3 

Appellant’s contention that it was entitled to a more ex¬ 
tensive trial than the hearing had before Justice Bailey is 
likewise without merit. At that hearing the Court had be¬ 
fore it the pleadings which comprise forty-seven pages of Ap¬ 
pellants’ Appendix setting out in detail the allegations of the 
Commission and Appellants’ response thereto. At the hear¬ 
ing Commission Counsel recited again the substance of the 
grounds for the Commission’s invocation of the aid of the 
District Court. (Appellee’s App. 2-9, 16, 18, 23.) Appel¬ 
lants were given ample opportunity to fully state their con¬ 
tentions. (Appellee’s App. 9-18.) Had the admissions con¬ 
tained in Appellants’ Answer left any possible doubt as to 
the order the Court should issue, the same was removed by 
the admissions which Counsel for Appellants made in the 
hearing before the District Court. In the course of the hear¬ 
ing. Justice Bailey stated the issue before him as follows: 

‘‘The whole question in my mind is whether or not 
there are reasonable grounds to believe that the re¬ 
spondents are subject to the jurisdiction of the Com¬ 
mission.” (Appellee’s App. 16.) 

Thereupon the following colloquy occurred between Coun¬ 
sel for the Commission, Counsel for “Peoples,” and the Court 
(Appellee’s App. 16, 17): 

“Mr. Connor. There are not only five hundred pages 
of testimony right here now, but I think that your 
Honor, in about 30 seconds, can answer the question 
for yourself by specifically asking counsel whether or 
not, virtually every day in the year, the Peoples Natu¬ 
ral Gas Company sells some gas to the New York State 
Company for transportation into the State of New York 
and for resale in the State of New York. 

“Mr. Ec ker t. There are many days, your Honor, 

* For statements admitting the sales to New Yoi'k State Natural Gas 
Corporation, see Appellants’ App. 34, 37, 3S, 30; Appellee’s App. 16,17. As to 
the affiliation, see Appellants’ App. 37; Appellee’s App. 13. 
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when gas is not sold to the New York State Natural 
Gas Corporation. 

“The Court. Are there many days when it is sold?* 

“Mr. Eckert. Yes; there are/' 4 

Upon inquiry by the District Court as to the affiliation be¬ 
tween Appellant and the New York State Natural Gas Cor¬ 
poration. Appellant's Counsel stated: 

“Mr. Eckert. There is no question, of course, that 
the Peoples Natural Gas Company is owned by the 
Standard Oil Company of New Jersey. The New York 
State Natural Gas Corporation is owned by the Lycom¬ 
ing United Gas Corporation. SI percent of whose stock 
is owned by the Standard Oil Company of New Jersey. 
But we submit that we have two separate corporate 
entities here and that affiliation, or whatever you might 
call it, does not affect the legal questions involved." 
(Appellee’s App. 13.) 

Appellant, therefore, can make no valid attack upon the 
finding of the lower Court of “a prima facie case that the 
company is subject to the jurisdiction of the Commission.’’ 
(Appellee’s App. 17.) 

The basic objection advanced by Appellant is not one of 
substance, but one of procedure. Its contention is that despite 
the admitted facts of record showing that it is a natural- 
gas company under the Act, the extended hearing already had 
before the Commission on the question of whether it is a 
natural-gas company, the ample notice and full hearing had 
in the District Court, that Court committed reversible error 
in not setting the matter down before another judge for “a 

4 Appellants' Counsel had already admitted this when he had previously said 
to the Court (Apjtellee’s App., 13, 14) : 

“In the last two years or so the supply of the New York State Natural 
Gas Corporation has failed, and there are times when the demands of the 
New York State Natural Gas Corporation are such that some gits is sold 
and delivered by the Peoples 4 Company to the New York State Natural Gas 
Corporation; but that delivery is made at a point in Pennsylvania a hundred 
milt*s or so from the New York State line, within the Commonwealth of 
Pennsylvania. There are other times when gas is piped toward Pittsburgh 
through this line through which at other times gas is sold to the New York 
State Gas Corporation. 
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full hearing, including the taking of testimony” on the ‘‘ques¬ 
tions of fact presented as to the jurisdiction of the Federal 
Power Commission/’ (Appellants’ App. 46.) 

Appellants’ contention is not predicated upon the protec¬ 
tion of any substantive rights of the Appellants. Such rights 
are fully protected by Sec. 19 of the Act under which Appel¬ 
lants may obtain judicial review of any final order by which 
it is aggrieved. The real basis for Appellants' contention ap¬ 
pears from its Answer to a Rule to Show Cause issued by the 
Commission, which is made a part of the Answer filed in the 
District Court (Appellants’ App. 43): 

“Respondent [Appellant] is advised and therefore 
avers that it is the duty of your Honorable Commis¬ 
sion to determine said question of status and to embody 
such a determination in a final order subject to review 
by the courts as provided in the Natural Gas Act in 
order that this fundamental question may be first de¬ 
termined.” [Italics supplied.] 

In other words, it is not enough that Appellants have had 
an extensive hearing before the Commission (Appellants' 
App. 3 (IV), 25 (4), 31-44) upon its status as a natural-gas 
company. It is not enough that Appellants, under the Act. 
have a right to have that question reviewed judicially when 
the Commission issues a final order upon completion of the 
proceedings before it by which Appellants are aggrieved. Ap¬ 
pellants want the Commission at an interim stage in the 
proceedings now being conducted by it to enter “a final order 
subject to review by the courts." 

Appellants’ contention at the hearing in the District Court 
was in the same vein. The essential facts were undisputed and 
the Court correctly found that “Peoples” was prima facie 
subject to the jurisdiction of the Commission. Appellant nev¬ 
ertheless contends it should have had a further independent 
trial “upon the questions of fact presented." (Appellants’ 
App. 46.) 

Not only was the Court correct in denying Appellants' mo¬ 
tion for such a further independent trial, but doing so would 
have been contrary to the clear intent of the Act under which 
this proceeding was conducted. 

4:54720-0:!-:s 



16 


As the courts have consistently held, a statutory proceeding 
to enforce a subpoena of an administrative body, being inci¬ 
dental to the principal case before the Commission, is neces¬ 
sarily summary. In Perkins v. Endicott Johnson Corp., 37 
F. Supp. 604, 605 (1941), the Court held: 

“Suffice to say that I do not consider it necessary to 
follow the Federal Rules controlling plenary actions. 
Relief can be granted in a summary proceeding.” 
[Italics supplied.] 

The Sixth Circuit Court of Appeals in Goodyear Tire & Rub¬ 
ber Co. v. National Labor Relations Board, 122 F. (2d) 450. 
451, reached the same conclusion: 

“The company urges that the proceeding is a civil 
suit and that the District Court must be reversed for 
failure to issue process, to grant a hearing, and to make 
findings of fact and conclusions of law in accordance 
with such [the Federal] rules. We agree with the 
District Court that the proceedings plainly are of a 
summary nature, not requiring the issuance of process, 
hearing, findings of fact, and the elaborate process of 
a civil suit.” [Italics supplied.] 

The Tenth Circuit Court of Appeals in Cudahy Packing Co. 
v. National Labor Relations Board, 117 F. (2d) 692. 694. 
likewise held: 

“The only power conferred upon the District Court 
is to issue an order directing obedience to a subpena 
by the Board in a proceeding under consideration before 
it. Certainly such a proceeding is not complete in itself. 
It comes into being only as an aid to a proceeding pend¬ 
ing before the Board. Aside from that, it has no 
purpose.” 

The proceedings before the District Court fully met the test 
laid down in Securities and Exchange Comm. v. Tung Corp., 
32 F. Supp. 371,373: 

“The Commission must at least show that it has rea¬ 
sonable grounds to believe that the person charged is 
engaged in transactions which come within the purview 
of the statute.” 
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and in Perkins v. Endicott Johnson Corporation, 37 F. Supp. 
604, 606: 

“The court should be reasonably satisfied that the 
Secretary has authority to inspect before ordering 
production.” 

It should be emphasized that “Peoples” is not the “corner 
grocer” the Court spoke of in Securities and Exchange Comm. v. 
Tung Corp., 32 F. Supp. 371, 373. Instead, “Peoples” is ad¬ 
mittedly a public utility, conducting a business clothed with a 
public interest. 

Contrary to Appellants’ contention, an independent and 
extended trial in the District Court is not only unauthorized 
by the Act but would be contrary to its basic purposes. As j 
the Sixth Circuit Court of Appeals stated in Goodyear Tire 1 
& Rubber Co. v. National Labor Relations Board, 122 F. (2d) 
450,451: 

“Obviously, if the enforcement of valid subpoenas, the 
issuance of which is a mere incident in a case, were to 
require all of the formalities of a civil suit, the admin¬ 
istrative work of the Board might often be subject to 
great delay. We think that such was not the intention 
of the Congress, and that this clearly was indicated by the 
use of the simple and unambiguous words with which 
it described this proceeding.” 

The Supreme Court has aptly said, “there must be a limit to 
individual argument in such matters if government is to go 
on.” Bi-Metallic Investment Co. v. Colorado, 239 U. S. 441, 
455; 60 L. ed. 372, 375 (1915). 

CONCLUSION 

It is respectfully submitted that the order of the District 
Court appealed from should be affirmed. 

Respectfully submitted. 

Richard J. Connor, 

General Counsel. 

Louis W. McKernan, 

Charles V. Shannon, 

Attorneys, 

Federal Power Commission. 
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In the District Court of the United Stated 
for the District of Columbia 

No. S048 

Federal Power Commission, 

PETITIONER 

V. 

The Peoples Natural Gas Com- '^' IXED ^ ction No. 128 
pany and Edward M. Borger, 

President of Peoples Gas Com¬ 
pany, respondents 

Washington, D. C., 
Tuesday, September 16,1941. 

The above-entitled cause came on for hearing before Asso¬ 
ciate Justice Jennings Bailey, in Motions Court, at 10:15 o’clock 
a. m. 

Appearances : 

On behalf of the petitioner: Richard J. Connor, Assistant 
General Counsel, Federal Power Commission; Justin R. Wolf y 
Attorney, Federal Power Commission; Bernard J. Long, As¬ 
sistant United States Attorney. 

On behalf of the respondents: J. Edward Burroughs, William 
H. Eckert. 

PROCEEDINGS 

OPENING STATEMENT ON BEHAXF OF THE RESPONDENTS 

Mr. Burroughs. If your Honor please, we have filed a mo¬ 
tion asking the court to send the case to the Assignment Com- 

(Al) 
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inissioner to designate a judge to hear the matter of whether 
the Commission has jurisdiction over the respondents in this 
case. We feel that under the law we are entitled to a hearing 
on that issue, as well as on the legal points involved. We are 
here today with our witnesses, prepared to take testimony on 
that issue, if your Honor can hear it, or, if not, if you will desig¬ 
nate a time- 

The Court (interposing). What is the nature of the issue? 

Mr. Burroughs. As to whether the respondents come within 
the jurisdiction of the Federal Power Commission under the 
Natural Gas Act; whether they are actually engaged in inter¬ 
state commerce or not. Nowhere in the proceedings is there 
any allegation by the Commission that they have jurisdiction 
over the respondents or that the respondents are, under the 
Natural Gas Act, within the purview of the statute. 

ARGUMENT ON BEHALF OF THE PETITIONER 

Mr. Connor. If your Honor please, we think the issue here 
is somewhat different from that which my friend has stated 
it to be. The issue is whether or not, in the course of an in¬ 
vestigation of the Peoples Natural Gas Company, looking 
into the reasonableness of its rates, the Federal Power Com¬ 
mission, after having held substantial hearings relating to 
their operations and having taken evidence pertaining to the 
operations of the company, is privileged to issue a subpoena 
directed to the company to produce its books of account in 
furtherance of that investigation, and, if the law be as cited 
in the case on which they chiefly rely, the Commission is re¬ 
quired to have reasonable grounds to believe that the respond¬ 
ent is a natural-gas company. 

Such a hearing has been held before the Federal Power 
Commission, and the record shows beyond the shadow of 
doubt that there is more than reasonable ground to believe 
that it is a natural-gas company. 

Following the taking of that testimony the Commission 
issued subpoenas requiring the production of the books of ac¬ 
count bearing on the rates of this company, which the com¬ 
pany has repeatedly refused to produce to representatives of 
the Commission or at the hearing. 
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We submit that no final judicial determination as to 
whether or not this company is a natural-gas company is re¬ 
quired prior to the time that the respondent is compelled to 
respond to those subpoenas. 

My friend’s position is that the hearing before the Commis¬ 
sion looking toward the determination of the reasonableness 
of the rates must be divided into two parts: a formal sepa¬ 
rate proceeding determining the jurisdiction of the Federal 
Power Commission, in such form as to be re viewable by a 
Circuit Court of Appeals, which determination must be fol¬ 
lowed by an opportunity to have a review and a judicial de¬ 
termination by the Circuit Court of Appeals that the Power 
Commission was right, followed by an opportunity to go to 
the Supreme Court of the United States to show that the 
Circuit Court of Appeals was right, prior to the time that 
we can issue a subpoena. 

The Court. What is the question before me today? I do 
not know anything about this matter. 

Mr. Connor. The question is simply this—and I will briefly 
go through my argument. 

In February of 1940 the Federal Power Commission- 

The Court (interposing). How long do you wish in this 
case? 

Mr. Connor. Ten minutes, your Honor. 

Mr. Burroughs. I do not see how we'can, in ten minutes, 
actually present the defenses to this order which is being sought. 

The Court. I cannot speak on that. I have a habeas corpus 
proceeding before me, and I am waiting for the United States 
Attorney’s assistant to come in. The matter involves a patient 
at St. Elizabeths whom I do not wish to have here any longer 
than is necessary. 

Mr. Long. That can be taken care of prior to the argument. 

The Court. I will suspend the hearing in this case and take 
up that matter. 

(Thereupon the proceedings in the above-entitled matter 
were suspended and subsequently resumed as follows:) 

Mr. Burroughs. If your Honor please, I would like to intro¬ 
duce to your Honor Mr. William H. Eckert, a member of the 
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bar of the highest court of Pennsylvania, and ask that he be 
admitted for the purposes of this case. 

The Court. I am very glad to have him here. 

ARGUMENT ON BEHALF OF THE PETITIONER—Resumed 

Mr. Connor. If I may proceed: My name is Richard J. 
Connor; Assistant General Counsel of the Federal Power Com¬ 
mission. 

There is before this court a motion invoking the aid of 
the court to issue an order directed to the Peoples Natural Gas 
Company and Edward M. Borger, its president, to compel 
them to produce certain books and records before the Federal 
Power Commission, for the production of which subpoenas 
have been served on both the company and its president 
and which they have refused to produce. 

The background of the proceedings is this: In 1940 the 
Federal Power Commission, on complaint of the New Aork 
State Public Service Commission, was investigating the rates 
and charges of the New York State Natural Gas Corporation. 
Proceedings had been held for a considerable period of time, 
and finally arrived at a point where it was impossible to pro¬ 
ceed further without an ascertainment of the cost and reason¬ 
ableness of the cost of gas charged by this respondent to the 
New York State Natural Gas Corporation. 

The New York State Natural Gas Corporation and this re¬ 
spondent are both affiliates, both being owned by the Stand¬ 
ard Oil Company of New Jersey. 

In order to ascertain the reasonableness of these rates and 
charges of this company which are subject to the jurisdiction 
of the Commission, a general order of investigation was issued 
by the Commission to inquire into the reasonableness of the 
rates of this company. Following the issuance of that order 
representatives of the Commission s staff went to the offices of 
the respondent and were refused access to the company's books 
of account and were allowed access only to certain limited books 
which the company said bore upon the question of the status 
of the respondent under the Natural Gas Act; in other words, 
such books as pertained to its operations and which the com- 
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pany said were all that were necessary to determine whether 
or not the company was subject to the jurisdiction of the 
Commission. 

Following that investigation by representatives of the Com¬ 
mission, the Commission set the proceeding down for hearing 
in Washington and directed the company to produce at that 
hearing its books and records of account pertaining to the 
reasonableness of its rates and charges, particularly the rate 
and charge to the New York State Natural Gas Company. 

The company appeared at that hearing and refused to pro¬ 
duce the books and records. However, at that hearing very 
substantial testimony was taken upon the operations of the 
company, its manner of operation and its sales of gas to the 
New York State Natural Gas Company. Very briefly stated, 
that record clearly establishes that this company produces gas 
in the State of Pennsylvania, purchases some gas from an affili¬ 
ate in W’est Virginia, and it clearly transports gas from points 
in Pennsylvania, distances of from 25 to 60 miles, to a com¬ 
pressor station in the north central part of Pennsylvania, where 
the gas is compressed and sold at that point to the New York 
State Natural Gas Corporation which, in turn, takes the gas, 
carries it across the New York State line, and transports it on 
up into the State of New York where the New York State 
Natural Gas Company, in turn, sells the same at wholesale to 
a number of distribution companies. That was perfectly clearly 
established in the record. 

As I say, following that hearing and the refusal of the com¬ 
pany to abide by the Commission’s order—in other words, the 
direction to produce the books was embodied right in that 
order—the Commission set the matter down for further hear¬ 
ing, and at that time decided to proceed by the orthodox 
method of issuing subpoenas directed to the company for 
the production of its books of account. Such subpoenas were 
served upon the company. The company again appeared, 
again refused to produce the books, taking the position that 
the Federal Power Commission was not entitled to issue a 
subpoena directed to them unless and until a determination 
had been made by the Federal Power Commission, in formal 


a6 


fashion, that this company was a natural gas company and 
was subject to the jurisdiction of the Commission; that such 
order of the Federal Power Commission should be made in 
the form of what they call a reviewable order, in order that 
the same could then be appealed to the Circuit Court of Ap¬ 
peals and a judicial affirmation of the determination of the 
Federal Power Commission might be made with the privi¬ 
lege of the company to appeal to the Supreme Court of the 
United States prior to the time that it would be required to 
respond to the Commission’s subpoenas. 

That, in substance and fact, is their position. 

They cite as authority for the position that they take a 
Securities and Exchange Commission case against the Tung 
Corporation. That was a case in which the Securities and 
Exchange Commission, I am advised by conference with mem¬ 
bers of the staff of that Commission, held no hearings at all, 
and they directed subpoenas to the corporation on the theory 
that the corporation was using the mails in interstate com¬ 
merce. 

The company did not respond to the subpoenas, whereupon 
the Securities and Exchange Commission went into the Dis¬ 
trict Court to compel compliance. And there, I submit, the 
most that the court said was that there should be some reason¬ 
able ground on the part of the Commission to believe that 
the respondent was engaged in the use of the mails in inter¬ 
state commerce. 

The Court. Do you have that case here? 

Mr. Connor. Yes, your Honor. 

The Court. Let me see that, please. 

(Mr. Connor hands a book to the Court.) 

The Court. Have you the transcript of the testimony and 
order of the Commission? (i. e., of the Federal Power Com¬ 
mission.) 

Mr. Connor. Yes, your Honor. With the exception, I 
should judge, of about 50 pages, that testimony, I am advised, 
relates to the operations of this company; and repeatedly in a 
series of orders issued, the Commission has made recitals of 
this kind: 
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In its first order the Commission said that the Peoples 
Natural Gas Company, on December 5, 1939, entered into a 
contract or agreement with the New York State Natural Gas 
Company, providing for the sale of natural gas by the Peoples 
Natural Ga$ Company to the New York State Natural Gas 
Corporation, for resale by the New York State Natural Gas 
Corporation in the State of New York. 

In other words, a clear statement of a sale by the respondent 
in interstate commerce to the New York State Natural Gas 
Corporation. 

Again, in the second order that was reiterated. It is stated 
in the Commission’s order of March 12 that the Peoples Nat¬ 
ural Gas Company sells natural gas to the New York State 
Natural Gas Corporation in Pennsylvania for transportation 
and resale by the latter company in the State of New York, 
and the price charged by the Peoples Natural Gas Company 
to the New York State Natural Gas Corporation will have 
a substantial bearing on the determination of the rates and 
charges, etc. 

It is again repeated in the Commission’s order of July, to 
the same effect; and then in our order in which we invoked 
the aid of this court it is recited again that the testimony and 
evidence show, among other things, that the Peoples Natural 
Gas Company sells natural gas to the New York State Natural 
Gas Corporation, an affiliated company, and that the latter 
immediately transports said natural gas into the State pf 
New York where it sells it, etc. 

There is unquestionably and unequivocally, I submit, a sale 
of natural gas in interstate commerce. 

What is the definition of a natural-gas company under the 
Natural Gas Act? I will read Section 2 (6): 

“Natural-gas company” means a person engaged in 
the transportation of natural gas in interstate commerce, 
or— 

And I emphasize the disjunctive— 

or the sale in interstate commerce of such gas for 
resale. 

Clearly, without any question, this company is engaged 
in the sale of natural gas in interstate commerce for resale; 
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and I submit that nowhere have they ever denied that fact. 

So much on the question of their contention that they must 
be a natural-gas company in order for this Commission to pro¬ 
ceed with its investigation. 

I submit that there is no question that the Commission has 
every reasonable ground to believe that the company is sub¬ 
ject to its jurisdiction, and has repeatedly said so in virtually 
every one of the orders it has issued. But, putting aside the 
question of whether they have formally been determined to be 
a natural-gas company or not, there is another adequate and 
complete basis for the issuance of the Commission’s subpoenas 
in this matter, and that is, whether or not the respondent is a 
natural-gas company, it trades with affiliated companies. 
That is clearly established. 

On the doctrine of the Western Distributing case and the 
cases cited therein, simply because of the affiliation the Federal 
Power Commission would be entitled in plenary fashion to go 
into the reasonableness of the rates and charges by the re¬ 
spondent to its affiliate, the New York State Natural Gas 
Corporation, and that totally irrespective of what the status 
of the respondent is, as long as it is an affiliate. 

My friend’s position, very briefly, is this: He takes the posi¬ 
tion that they are privileged to dictate to an administrative 
agency exactly how its investigative proceeding shall be car¬ 
ried on. He takes the position that every proceeding before 
the Commission involves the question of its jurisdiction; that 
every proceeding should be divided into two parts: first, a 
very formal proceeding to determine jurisdiction, to be finally 
passed upon by the Supreme Court of the United States before 
the Commission may undertake the second segment of its in¬ 
vestigation, namely, the determination of the merits or the 
meat of the subject matter of the proceeding. 

I submit that the Commission clearly has shown by the con¬ 
tents of its motion that it is entitled to an order from this court 
at this time directing the respondent to produce the books and 
records that it should produce. 

And on the subject of reasonableness I should say this to your 
Honor, that in the course of an investigation of the rates and 
charges of any natural gas company or any other public utility 
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the scope of it is extremely broad. The Federal Power Com¬ 
mission and every other regulatory commission is interested in 
all the financial arrangements of the company; they are par¬ 
ticularly interested in what we call original cost or prudent 
investment, which means going back not only to the beginning 
of their own books, but frequently to the books of predecessor 
companies in order to ascertain the basis for a prudent invest¬ 
ment or an original cost conclusion. 

In one of our orders we called for many more books than we 
called for in our subpoenas. They are extremely limited; they 
are not all the books we will need before the investigation is 
over. They are just a small portion of the company’s books 
which will provide a starting place for this investigation. 

ARGUMENT ON BEHALF OF THE RESPONDENTS 

Mr. Eckert. If your Honor please, we believe, in good faith, 
that we are not subject to the jurisdiction of the Federal Power 
Commission. 

The Court. You believe, then, that there is no substantial 
evidence before the Commission with reference to this? 

Mr. Eckert. Yes, your Honor; and we believe that the Com¬ 
mission must go further than simply to allege or give some basis 
for believing that it has jurisdiction. 

In the Tung Corporation case it was far enough for the court 
to go to say that the Commission must at least make a showing 
that it has ground for believing that it has jurisdiction. But 
the latest case on that subject, we believe, is Perkins v. Endicott 
Johnson Corporation, which Mr. Connor did not refer to. 

The Court. Do you have that case here? 

Mr. Eckert. I do not have the book here, your Honor. 

Mr. Connor. We have it, your Honor. 

Mr. Eckert. It is reported in 37 Federal Supplement. 

Mr. Long. We have it here, your Honor (passing a book to 
the court). 

The Court. Let me read it first, please. 

(After reading the case referred to:) 

You may proceed, Mr. Eckert. 

Mr. Eckert. The portion of that opinion to which we invite 
particular attention is that on page 606. I presume your Honor 
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noted that. There are two paragraphs which we particularly 
call to your Honor’s attention (reading): 

The Act in question does not give general investi¬ 
gatory powers. It gives investigatory powers only over 
factories and employees engaged in the performance of 
governmental contracts. Defendants say the records 
sought do not cover such factories or employees. On 
this issue they are entitled to a hearing. A court should 
be reasonably satisfied that the Secretary has authority 
to inspect before ordering production. 

Viewing this controversy from a practical as well as 
a legal angle, a predetermination of the right to examine 
before actual examination seems to be the logical course 
to follow. In these days of stress, when the time of 
courts, government officials, and manufacturers is at a 
premium, it w’ould seem that a saving of both time and 
money may be affected through determination of right 
to examine before beginning the actual examination of 
hundreds and thousands of records. 

And the court in that opinion ended by denying the appli¬ 
cation of the Secretary for an order to compel compliance 
with the subpoenas duces tecum which had been served upon 
the Endicott Johnson Corporation to produce the records, and 
there was a further order that on application a date for hear¬ 
ing would be fixed at which the Secretary and the company 
would be permitted to present whatever evidence they cared 
to on the question of jurisdiction. 

And we submit that that is what should be done in this 
case, and we are prepared to go into that question at this time 
and to present our evidence. We have never sought to delay 
this proceeding. 

On the basis of the pleadings, the papers, in this case, I must 
differ with Mr. Connor in at least two respects. In the first 
place, we submit that nowhere in the papers has the Com¬ 
mission found that it has jurisdiction in this proceeding. Its 
original order in March 1940 directed two questions to be 
investigated. The pertinent part of that order is as follows: 
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The Commission on its own motion orders that an 
investigation of the Peoples Natural Gas Company be, 
and it is hereby, instituted for the purpose of enabling 
the Commission (1) to determine with respect to the 
Peoples Natural Gas Company whether (a) it is a 
natural gas company within the meaning of the Nat¬ 
ural Gas Act— 

In other words, whether the company is subject to the juris¬ 
diction of the Commission in this proceeding; and (b) 
whether in conjunction with its transportation and sale of 
gas it is charging unreasonable rates or is discriminating in 
any respect; and if the latter is found, or if both questions 
are found in the affirmative, then the Commission is to fix 
the rates which would be reasonable. 

Never has the Commission found that first question in the 
affirmative or decided upon it in any way. 

Mr. Connor did not mention that the Commission itself, in 
June of 1940, took steps to have this question of jurisdiction 
decided. On June 14, 1940, the Commission issued a rule to 
show cause why the Peoples Natural Gas Company was not 
subject to its jurisdiction in this proceeding, and in that order 
the Commission recited—and I am quoting: 

The Peoples Natural Gas Company has made avail¬ 
able to representatives of the Commission certain books 
and records relating to the problem of the status of the 
said company as a natural-gas company within the pur¬ 
view of the Natural Gas Act and that the sale of natural 
gas to the New York State Natural Gas Corporation 
referred to above may be— 

It does not say that it is— 

may be a sale in interstate commerce of natural gas 
for resale subject to the determination of the Commis¬ 
sion under the Natural Gas Act, and the sale may be 
under such a schedule as is required by Section 4 (c) of 
the Natural Gas Act to be filed with the Commission. 

And then it ended by ordering the company to show cause ‘ 
why said company should not be determined to be a natural 
gas company within the purview of the Natural Gas Act. 



a12 


The respondent filed an answer under oath setting forth in 
detail why it believed itself not to be subject to the jurisdiction 
of the Commission, and a copy of that answer is incorporated 
and made a part of our answer to the motion of the Commis¬ 
sion which is now before your Honor. 

We have then this rule to show cause issued by the Com¬ 
mission itself. After we had filed our responsive answer to 
that rule to show' cause, setting forth in detail our operations 
and why we believed we w-ere not subject to the jurisdiction 
of the Commission, nothing further w*as done on that phase 
of the case, although the issue of jurisdiction w’as then ripe 
for hearing and determination; but it has been allowed to re¬ 
main in abeyance by the Commission ever since, although 
at every stage of the proceedings we have urged that the ques¬ 
tion of jurisdiction be determined first. 

The Court. As I understand the purpose of the subpoenas, 
it is not to determine the question of whether or not your 
corporation is subject to the Act? 

Mr. Eckert. That is right, your Honor; and we submit that 
under the law, before w*e are put to the enormous expense and 
trouble and interference with our operations and service which 
one of these broad rate investigations entails, that question 
should be decided. It is a very substantial question as to 
w'hether w'e are subject to the jurisdiction of the Federal Pow'er 
Commission. 

We are not seeking to avoid regulation. We are subject 
to the regulation of the Pennsylvania Public Utility Com¬ 
mission, which does a very thorough job. 

At the present time there is a general rate proceeding pend¬ 
ing before that commission in wrhich some 3,500 pages of 
testimony have been taken and an enormous expense imposed 
upon the company. 

Also in answer to the statement of Mr. Connor, I would like 
to point out that in paragraph 13 of our answer to the Com¬ 
mission's motion we specifically deny that we are either trans¬ 
porting gas in interstate commerce or selling gas in interstate 
commerce. The third sentence of that 13th paragraph of our 
answer reads as follows: 
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It does not transport natural gas in interstate com¬ 
merce or sell natural gas in interstate commerce for 
resale for ultimate public consumption and for domestic, 
commercial, industrial, or any other use. 

There is no question, of course, that the Peoples Natural Gas 
Company is owned by the Standard Oil Company of New Jer¬ 
sey. The New York State Natural Gas Corporation is owned 
by the Lycoming United Gas Corporation, 81 percent of whose 
stock is owned by the Standard Oil Company of New Jersey. 
But we submit that we have two separate corporate entities 
here and that affiliation, or whatever you might call it, does not 
affect the legal questions involved. 

The Peoples Natural Gas Company operates exclusively in 
Pennsylvania. All of its properties are in Pennsylvania. Its 
primary business is supplying gas to the City of Pittsburgh and 
its environs. It also supplies gas to various other communi¬ 
ties in western Pennsylvania. Its lines begin near the south¬ 
erly line. 

The Court. Does it supply gas to the other Standard Oil 
Company affiliate? 

Mr. Eckert. At some times it does supply it, but that is a 
small part of its business. Last year I think the amount of 
gas sold to that company was about 11 percent of the total 
sales of the company. 

The line from Hemphill station, in Potter County southerly 
toward Pittsburgh, for a large part of the distance, was orig¬ 
inally constructed to bring gas from the northerly part of 
Pennsylvania to Pittsburgh. 

In the last two years or so the supply of the New York 
State Natural Gas Corporation has failed, and there are times 
when the demands of the New York State Natural Gas Cor¬ 
poration are such that some gas is sold and delivered by the 
Peoples Company to the New York State Natural Gas Cor¬ 
poration; but that delivery is made at a point in Pennsyl¬ 
vania a hundred miles or so from the New York State line, 
within the Commonwealth of Pennsylvania. There are other 
times when gas is piped toward Pittsburgh through this line 
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through which at other times gas is sold to the New York 
State Gas Corporation. 

There are producing wells along substantially all of the 
respondent’s line in Pennsylvania and, depending upon de¬ 
mands upon the system at various points and what wells are 
turned on, or shut-in, gas flows in different directions; but 
our operations are essentially intrastate, wholly confined to 
the State of Pennsylvania; and we submit that we are not 
engaged either in the transportation of gas in interstate com¬ 
merce, because our lines do not extend outside of the State of 
Pennsylvania anywhere, or that we are selling gas in inter¬ 
state commerce. 

There is also, we believe, a balance of interests to be taken 
into consideration in such cases as this. As shown by some 
of the recent cases, when the functions of a company are pri¬ 
marily local and it is being subjected to regulation by a state 
commission, it should not be subjected to the dual expense 
and trouble of regulation also by a Federal agency. There is, 
as I say, authority for that which we should be glad to cite 
in a brief on the subject. 

Mr. Connor also referred to this proceeding being an ad¬ 
junct, as you might call it, to an investigation of the New 
York State Natural Gas Corporation. But the subpoenas 
issued in this case were issued, as they show right on their 
face, in the investigation of the Peoples Natural Gas Com¬ 
pany, Docket No. G-159, and not in the proceeding against 
the New York State Natural Gas Corporation, which is an 
entirely separate proceeding. 

So we submit that this proceeding must stand or fall on its 
own legs, so to speak, on the question whether or not the Com¬ 
mission has general authority to investigate the costs, expense, 
rates of depreciation, charges and rates of the Peoples Natural 
Gas Company. 

We submit, for the reasons that I have briefly outlined, that 
we are not engaged in interstate commerce, at least within the 
definition of the Natural Gas Act, and that in any event we 
are entitled to a determination of the question of jurisdiction 
before we are put to the enormous expense, which ultimately 
must fall on the public, of a general rate investigation. 
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There is one other point that I believe should briefly be 
mentioned, and that is this: The Pennsylvania Public Utility 
law of 1937 specifically prohibits a Pennsylvania utility from 
removing any of its books or records outside the Common¬ 
wealth except by special permission of the Pennsylvania Public 
Utility Commission, and then only on such terms as it pre¬ 
scribes. 

No such permission has been obtained; and, as I said before, 
there is a general rate case pending now against the Peoples 
Natural Gas Company in Pennsylvania brought by the Penn¬ 
sylvania Public Utility Commission, and the books and records 
of the company might well be called for there at any time. 

So for that reason, also, we submit that the Commission has 
not shown that it is entitled to have these subpoenas duces 
tecum enforced in this summary fashion. 

Mr. Burroughs. May I add a word or two to what Mr. 
Eckert has just said with reference to our motion for a hearing? 

The Court. Yes; proceed. 

Mr. Burroughs. It is the respondents’ contention that be¬ 
fore the Federal Power Commission is entitled to an order 
from your Honor requiring the respondents to answer, it must 
first show that it is entitled to such an order. Had there been 
proper allegations that they had jurisdiction over the respond¬ 
ents, those allegations would have been controverted by the 
answer. And on that point we contend that we are entitled 
to be heard. 

But the very significant part about this whole proceeding 
is that there is not one single suggestion, even, in this motion 
that the respondents are a natural gas company within the 
Act and, therefore, subject to the jurisdiction of the Federal 
Power Commission. 

I submit to your Honor that on page 10 of their motion they 
give the real reason why they want these records—not to de¬ 
termine whether they have jurisdiction over the respondents, 
but to go into the entire rate structure of costs and charges 
and everything else; and we submit that there is not anything 
in the law which would justify them in examining all of our 
books unless they have jurisdiction over us; and that matter 
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must be first determined, and it can only be determined in 
this proceeding after a hearing. 

Mr. Eckert. May I add something else in answer to Mr. Con¬ 
nor? We are not trying to dictate to the Commission how it 
shall conduct its cases. Far from that. Every case, as Mr. 
Connor said, involves at least two questions—the question of 
jurisdiction and the question of rates. But in 99 percent of 
the cases there is no question about the jurisdiction. While, 
of course, there must be a formal finding of jurisdiction, still, 
where it is not controverted, it is unnecessary for the Com¬ 
mission first to take up and decide the question of jurisdiction; 
but only after that has been decided does the Commission go 
into the question of rates; and we submit that when the ques¬ 
tion of jurisdiction is raised, then, under the law, not only of 
the Endicott Johnson case but the decision by the Supreme 
Court of the United States in the case of Metropolitan Edison 
Company against the Federal Power Commission, in 304 U. S., 
and other cases cited in our memorandum of authorities which 
we have filed in this court, that question of jurisdiction must 
legally be first determined before going into the question of 
rates. 

The Court. This is not a matter of the Power Commission 
taking action against your clients at all; it is simply a matter 
of subpoenaing the records and taking evidence. The whole 
question in my mind is whether or not there are reasonable 
grounds to believe that the respondents are subject to the 
jurisdiction of the Commission. 

Mr. Burroughs. May I ask your Honor to read the motion 
filed by the petitioner to ascertain whether or not there is any 
sufficient or reasonable ground for that motion? 

The Court. I do not think that is necessary. The question is 
whether or not there is reasonable ground to believe that the 
respondents are subject to the jurisdiction of the Commission. 

Mr. Burroughs. We have no testimony on it or any other 
allegation. 

Mr. Connor. There are not only five hundred pages of testi¬ 
mony right here now, but I think that your Honor, in about 
30 seconds, can answer the question for yourself by specifically 
asking counsel whether or not, virtually every day in the year, 




a17 


the Peoples Natural Gas Company sells some gas to the New 
York State Company for transportation into the State of New 
York and for resale in the State of New York. 

Mr. Eckert. There are many days, your Honor, when gas is 
not sold to the New York State Natural Gas Corporation. 

The Court. Are there many days when it is sold? 

Mr. Eckert. Yes; there are. 

We submit that this case is analogous to a case decided 
by the Commission itself in which it held that there was no 
jurisdiction. That case is also cited in our memorandum 
of authorities. That was a case involving the Columbian Fuel 
Corporation. That company was engaged in gathering gas, 
and I believe it sold the same to some other concern which 
transported it outside the state where it was used. But in 
that case the company was held not to be doing an interstate 
business within the meaning of this so-called Natural Gas Act. 
It was held to come within the second part of the section to 
which Mr. Connor called your Honor's attention: in other 
words, that it was a producing and gathering company—which 
we submit is what we are doing in this case, because, so far 
as the New York State Natural Gas Corporation is concerned, 
the station at which the delivery is made is at the northern 
end of the field from which gas is produced. True, some of 
it is conveyed as much as 25 miles, perhaps further. All of 
that is in Pennsylvania, however, and within the producing 
basin. 

So, we submit that we are a producing and gathering com¬ 
pany and not engaged in interstate commerce, just as the 
Columbian Fuel Corporation was held to be. 

The Court. It is rather difficult nowadays to find any bus¬ 
iness that is not an interstate business. I think, from your 
statement, there is a prima facie case that the company is 
subject to the jurisdiction of the Commission. 

As to the question of the Pennsylvania statute and how 
the Pennsylvania Utility Commission would rule on these 
books, I think that question might be obviated by permitting 
an inspection of the books at the office of the company. Could 
that be arranged? 
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Mr. Connor. It would be most agreeable. But before we 
ever issued any subpoena we sent our representatives there 
under a most agreeable arrangement. They provided space 
and accommodated us as to the time for the use of the books. 

The Court. If such an arrangement can be made, I think 
it should be done. I think the question of the issuance of sub¬ 
poenas should be disposed of very promptly. If the corpora¬ 
tion is not subject to the jurisdiction of the Commission I think 
the Commission should examine the books at the office of the 
respondents. 

Mr. Eckert. In the first place, this proceeding, as Mr. Con¬ 
nor has stated, has been pending since March 1940, a year and 
a half, substantially, and there has been no delay caused by 
the Peoples Natural Gas Company. So we submit that there 
is no reason why the question of jurisdiction could not bo 
promptly determined. 

The Court. I do not think the question of jurisdiction is to 
be primarily determined by this court unless it is a clear case. 
The court takes the whole case at once. 

Mr. Eckert. When you have an administrative body which 
sits now and then adjourns for a time, I submit it is different. 
If your Honor does not definitely decide the question of juris¬ 
diction now, and you feel that that is not necessary, we will 
be put to all the trouble and expense of investigation into our 
rates, charges, costs, and so forth. So the damage will have 
been done; and even if the Commission ultimately decides 
that the rates are fair and reasonable, still there will be no 
means of rectifying the situation if it should also be deter¬ 
mined ultimately that the Commission had no jurisdiction. 

The Court. I will issue an order granting the petition of 
the Federal Power Commission. 

Mr. Burroughs. I take it, your Honor, we will be per¬ 
mitted to see the order? 

The Court. Yes. 

(Whereupon, at 11:25 o’clock a. m., the hearing in the 
above-entitled cause was concluded.) 


STATUTE INVOLVED 


The following provisions of the Natural Gas Act of June 21, 
1938 (52 Stat. 821, U. S. C., Title 15, 717-717W), not included 
in the brief of Appellants (pages 5 and 6) are here involved: 

Section 4: 

(a) All rates and charges made, demanded, or re¬ 
ceived by any natural-gas company for or in connection j 
with the transportation or sale of natural gas subject to ' 
the jurisdiction of the Commission, and all rules and 
regulations affecting or pertaining to such rates or 
charges, shall be just and reasonable, and any such rate 
or charge that is not just and reasonable is hereby de¬ 
clared to be unlawful. 

(b) No natural-gas company shall, with respect to 
any transportation or sale of natural gas subject to the 
jurisdiction of the Commission, (1) make or grant any 
undue preference or advantage to any person or subject 
any person to any undue prejudice or disadvantage, or 
(2) maintain any unreasonable difference in rates, 
charges, service, facilities, or in any other respect, either 
as between localities or as between classes of service. 

Section 5: 

(a) Whenever the Commission, after a hearing had 
upon its own motion or upon complaint of any State, 
municipality, State commission, or gas-distributing com¬ 
pany, shall find that any rate, charge, or classification 
demanded, observed, charged, or collected by any nat¬ 
ural-gas company in connection with any transportation 
or sale of natural gas, subject to the jurisdiction of the 
Commission, or that any rule, regulation, practice, or 
contract affecting such rate, charge, or classification is 
unjust, unreasonable, unduly discriminatory, or prefer¬ 
ential, the Commission shall determine the just and rea¬ 
sonable rate, charge, classification, rule, regulation, 
practice, or contract to be thereafter observed and in 
force, and shall fix the same by order: Provided, how¬ 
ever, That the Commission shall have no power to order 
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any increase in any rate contained in the currently effec¬ 
tive schedule of such natural-gas company on file with 
the Commission, unless such increase is in accordance 
with a new schedule filed by such natural-gas company; 
but the Commission may order a decrease where exist¬ 
ing rates are unjust, unduly discriminatory, preferential, 
otherwise unlawful, or are not the lowest reasonable 
rates. 

(b) The Commission upon its own motion, or upon 
the request of any State commission, whenever it can 
do so without prejudice to the efficient and proper 
conduct of its affairs, may investigate and determine 
the cost of the production or transportation of natural 
gas by a natural-gas company in cases where the Com¬ 
mission has no authority to establish a rate governing 
the transportation or sale of such natural gas. 

Section 6: 

(a) The Commission may investigate and ascertain 
the actual legitimate cost of the property of every 
natural-gas company, the depreciation therein, and, 
when found necessary for rate-making purposes, other 
facts which bear on the determination of such cost or 
depreciation and the fair value of such property. 

(b) Every natural-gas company upon request shall 
file with the Commission an inventory of all or any 
part of its property and a statement of the original 
cost thereof, and shall keep the Commission informed 
regarding the cost of all additions, betterments, exten¬ 
sions, and new construction. 

Section S: 

(a) Every natural-gas company shall make, keep, 
and preserve for such periods, such accounts, records 
of cost-accounting procedures, correspondence, memo¬ 
randa, papers, books, and other records as the Com¬ 
mission may by rules and regulations prescribe as 
necessary or appropriate for purposes of the adminis¬ 
tration of this act: Provided, however, That nothing 
in this act shall relieve any such natural-gas company 
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from keeping any accounts, memoranda, or records 
which such natural-gas company may be required to 
keep by or under authority of the laws of any State. 
The Commission may prescribe a system of accounts 
to be kept by such natural-gas companies, and may 
classify such natural-gas companies and prescribe a 
system of accounts for each class. The Commission, 
after notice and opportunity for hearing, may deter¬ 
mine by order the accounts in which particular outlays 
or receipts shall be entered, charged, or credited. The 
burden of proof to justify every accounting entry ques¬ 
tioned by the Commission shall be on the person mak¬ 
ing, authorizing, or requiring such entry, and the 
Commission may suspend a charge or credit pending 
submission of satisfactory proof in support thereof. 

(b) The Commission shall at all times have access 
to and the right to inspect and examine all accounts, 
records, and memoranda of natural-gas companies; and 
it shall be the duty of such natural-gas companies to 
furnish to the Commission, within such reasonable 
time as the Commission may order, any information 
with respect thereto which the Commission may by 
order require, including copies of maps, contracts, re¬ 
ports of engineers, and other data, records, and papers, 
and to grant to all agents of the Commission free access 
to its property and its accounts, records, and memo¬ 
randa when requested so to do. No member, officer, 
or employee of the Commission shall divulge any fact 
or information which may come to his knowledge dur¬ 
ing the course of examination of books, records, data, or 
accounts, except insofar as he may be directed by the 
Commission or by a court. 

(c) The books, accounts, memoranda, and records 
of any person who controls directly or indirectly a 
natural-gas company subject to the jurisdiction of the 
Commission and of any other company controlled by 
such person, insofar as they relate to transactions with 
or the business of such natural-gas company, shall be l 
subject to examination on the order of the Commission. 
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Section 10: 

(a) Every natural-gas company shall file with the 
Commission such annual and other periodic or special 
reports as the Commission may by rules and regula¬ 
tions or order prescribe as necessary or appropriate to 
assist the Commission in the proper administration of 
this act. The Commission may prescribe the manner 
and form in which such reports shall be made, and 
require from such natural-gas companies specific an¬ 
swers to all questions upon which the Commission may 
need information. The Commission may require that 
such reports shall include, among other things, full in¬ 
formation as to assets and liabilities, capitalization, in¬ 
vestment and reduction thereof, gross receipts, interest 
due and paid, depreciation, amortization, and other 
reserves, cost of facilities, cost of maintenance and 
operation of facilities for the production, transporta¬ 
tion, or sale of natural gas, cost of renewal and replace¬ 
ment of such facilities, transportation, delivery, use, 
and sale of natural gas. The Commission may require 
any such natural-gas company to make adequate pro¬ 
vision for currently determining such costs and other 
facts. Such reports shall be made under oath unless 
the Commission otherwise specifies. 

(b) It shall be unlawful for any natural-gas company 
willfully to hinder, delay, or obstruct the making, filing, 
or keeping of any information, document, report, memo¬ 
randum, record, or account required to be made, filed, or 
kept under this act or any rule, regulation, or order there¬ 
under. 

Section 14: 

(a) The Commission may investigate any facts, con¬ 
ditions, practices, or matters which it may find necessary 
or proper in order to determine whether any person 
has violated or is about to violate any provision of this 
act or any rule, regulation, or order thereunder, or to aid 
in the enforcement of the provisions of this act or in pre- 




scribing rules or regulations thereunder, or in obtain¬ 
ing information to serve as a basis for recommending 
further legislation to the Congress. The Commission 
may permit any person to file with it a statement in 
writing, under oath or otherwise, as it shall determine, 
as to any or all facts and circumstances concerning a 
matter which may be the subject of investigation. The 
Commission, in its discretion, may publish in the man¬ 
ner authorized by section 312 of the Federal Power Act, 
and make available to State commissions and munici¬ 
palities, information concerning any such matter. 

» « » * * 

(c) For the purpose of any investigation or any other 
proceeding under this act, any member of the Commis¬ 
sion, or any officer designated by it, is empowered to ad¬ 
minister oaths and affirmations, subpena witnesses, com¬ 
pel their attendance, take evidence, and require the 
production of any books, papers, correspondence, mem¬ 
oranda, contracts, agreements, or other records which the 
Commission finds relevant or material to the inquiry. 
Such attendance of witnesses and the production of any 
such records may be required from any place in the 
United States or at any designated place of hearing. 
Witnesses summoned by the Commission to appear be¬ 
fore it shall be paid the same fees and mileage that 
are paid witnesses in the courts of the United States. 
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United States Court of Appeals for the 
District of Columbia 

No. 8048 


THE PEOPLES NATURAL GAS COMPANY, and ED¬ 
WARD M. BORGER, President, THE PEOPLES 
NATURAL GAS COMPANY, Appellants, 

vs. 

FEDERAL POWER COMMISSION, Appellee. 


ON APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 


REPLY BRIEF FOR APPELLANTS. 


The brief for the Commission requires the Company to 
file this reply because (1) the Commission takes equivocal 
and altered positions, (2) it assumes that there have been 
both averments and proof, and (3) it answers, specifically, 
not a single contention made by the Company before the 
court below and in its opening brief before this Court. 
Indeed, the brief for the Commission is unusual in that not 
only does it fail to answer the propositions and points 
presented by the Company but it utterly fails to dis- 
1 a 
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tinguish a single precedent cited by the Company. More¬ 
over, many of these precedents have been long ago settled 
by the Supreme Court and are, therefore, binding not only 
upon the Commission, but on the court below. 

I. NOT ONLY DID THE COMMISSION FAIL TO AL¬ 
LEGE JURISDICTION IN ITS MOTION. BUT IT 
NOW TAKES AN ALTERED AND EQUIVOCAL 
POSITION. 

In its opening brief, the Company took the position that 
the Commission proposes to undertake a broad and general 
rate making inquiry (App. Br. 8-10), and that the Commis¬ 
sion does not even allege jurisdiction in its motion (pp. 
10-11). Now, however, the Commission ignores the first 
proposition and argues the second on an altered and very 
much narrowed point. Moreover, it seems to seek to have 
its jurisdiction sustained upon the narrow point in order to 
gain general jurisdiction. 

A. Two positions are taken on the scope of the proposed 

inquiry. 

Two different spheres of asserted jurisdiction appear on 
the face of the pleadings and briefs: 

(1) A federal inquiry info all the Company’s rates, with 
a promise however to fix actually only such as the Commis¬ 
sion later determines to he within its jurisdiction. —This 
is the literal position taken by the Commission in its plead¬ 
ings (App. App’x 12-13). In its brief in this Court the 
Commission first takes this position, and states that it 
seeks to examine all to determine (Br. 8): 

whether, in connection with any transportation or sale 
of natural gas subject to the jurisdiction of the Commis¬ 
sion, any rates, charges, or classifications demanded, 
observed, charged, or collected, or any rules, regula- 
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tions, practices, or contracts affecting such rates, 
charges, or classifications are unjust, unreasonable, un¬ 
duly discriminatory, or preferential, with a view to fix¬ 
ing just and reasonable rates. (Italics supplied.) 

This round-about mode of procedure, of course, is devised 
in order to secure, so far as the subpoenas are concerned, 
the general rate authority which the Commission docs not 
specifically claim. Moreover, the result, so far as those who 
are regulated are concerned, is the same as though general 
jurisdiction were claimed. 

(2) An inquiry into only one rate which is asserted, in 
the Commission's brief, to be “in interstate commerce ".— 
So far as its detailed argument in support of jurisdiction 
is concerned, the Commission throughout its brief asserts 
authority over only a single rate, through a single outlet, 
over a single line, with a single company. The facts as to 
this instance are treated below in Point III. 


B. The Commission has never affirmatively asserted juris¬ 
diction in its pleadings. 

Whatever the intended scope of the Commission’s in¬ 
quiry, it is undeniable that it has never once, directly, stated 
in any of its pleadings that it had jurisdiction. Of course, 
it insists that its proceeding is “a lawful investigation” 
(App. App’x 4, Par. VIII), and it promises actually to 
fix only such rates as it later finds “subject to the juris¬ 
diction of the Commission” (App. App’x 5, Par. X), but 
these are not even assertions or conclusions of jurisdiction. 

What did the Commission really intend? The Company 
could only speculate. How could the Company file an an¬ 
swer? It did so (App. App’x 24-45), but it had nothing 
specific to which it could direct its allegations and therefore 
could only describe generally its business and deny the 
jurisdiction of the Commission. How could the Company 
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prepare its defense? It couldn’t with any degree of cer¬ 
tainty, but it appeared in the court below “with our wit¬ 
nesses, prepared to take testimony” (Comm. App’x A-2) 
which the trial court refused to hear. 

The minimum essential of notice requires more than the 
Commission alleged. The slightest regard for orderly pro¬ 
cedure and fair play demands more than the Commission 
offered. Moreover, this is not a question of mere adequacy 
of notice, for there was no attempt to give any notice what¬ 
ever either as to the precise scope of the investigation or 
its basis. 

Even with respect to the single sale of which it argues 
so much (see Point III below), it made no allegation what¬ 
ever in its motion in the court below; and merely attached 
thereto an administrative order which does no more than 
state that this one sale “appears” to be a sale in interstate 
commerce (App. App’x 20). It made an investigation of 
this instance, it was granted access to books and records 
by the Company on this matter, it took testimony, and it 
had possession of all the facts relating to this single sale 
(App. App’x 25, 26, 29-30, 31-43, 45), but it still refused 
to say that the sale was within the jurisdiction of the Com¬ 
mission. 

Moreover, the mere assertion, if it had made it, that 
the transaction is within the commerce power is a very 
far cry from stating that such a transaction is within the 
power actually exercised by Congress and delegated to 
the Commission (see Point III below). Indeed, the original 
administrative order instituting an investigation of the 
Company, which is attached to the Commission’s motion 
in the court below, states in a single sentence both (a) 
that “the Peoples Natural Gas Company is engaged in 
the transportation of natural gas in interstate commerce 
[which is not now contended] and the sale in interstate 
commerce of natural gas for resale” and (b) that the 
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Company “may be a natural-gas company within the mean¬ 
ing of the Natural Gas Act” (App. App’x 7; italics 
supplied). Thus not only does the Commission refuse to 
allege jurisdiction directly, but in the same sentence it 
clearlv admits that even a sale in interstate commerce may 
be insufficient to bring the Company within the jurisdiction 
of the Commission. 

The district court, therefore, should have granted the 
Company’s motion for dismissal (App. App’x 46). 

II. NEITHER THE PLEADINGS NOR COLLOQUY OF 
COUNSEL SUPPLIES THE WANT OF PROOF. 

In its opening brief, the Company pointed out the un¬ 
disputed fact that, though the basic fact of jurisdiction 
was denied by the Company (pp. 11-12), the Commission 
made no move to present evidence of jurisdiction and the 
district court required none (pp. 12-13). Despite the fact 
that there were neither allegations nor proof by the moving 
party on this crucial issue, the Company offered to present 
proof of its contentions but the Commission opposed and 
the court below denied it any opportunity to do so (App. 
Br. 13; Comm. App’x A-2). 

A. The Commission, contrary to fact, insists that there 

was a hearing. 

To meet the obvious injustice thus visited upon the party 
proceeded against, the Commission resorts to a play upon 
words. Although the proceeding below was merely an 
argument on the motions calendar, the Commission here 
calls it a “hearing”, an “adequate hearing”, a “full hear¬ 
ing”, an “extensive hearing”, and a “trial” (Comm. Br. 
7, 11, 13, 14, 15); it attempts to make it appear that the 
Company desires “a more extensive trial” (Comm. Br. 
11,13) and “an extensive trial * * * rather than a hearing” 
(Comm. Br. 5). Accuracy, if nothing more, demands that 
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the proceedings below be recognized for what they were— 
nothing but a brief oral argument. 

B. The court below expressly refused to consider the issues 

as to jurisdiction. 

The Commission lias supplied a transcript of the oral 
argument (Comm. App’x A1-A18), although it is of course 
no part of the record in the cause and much less does it 
supply the want of pleadings or proof. However, it is 
there made manifest that the motion judge not only re¬ 
fused to consider the question of jurisdiction but even 
refused to read the pleadings (Comm. App’x A16-A17): 

Mr. Burroughs [counsel for the Company]: May I 
ask your Honor to read the motion filed by the peti¬ 
tioner * * * 

The Court: I do not think that is necessary. * * * 
It is rather difficult nowadays to find any business that 
is not an interstate business. 

Indeed, when the question was raised as to whether the 
books and records should be brought to Washington or 
examined in Pennsylvania, the judge explicitly recognized 
that his decision was made irrespective of the jurisdiction 
of the Commission (Comm. App’x A1S): 

If the corporation is not subject to the jurisdiction of 
the Commission I think the Commission should exam¬ 
ine the books at the office of the respondents. 

The final order was so drawn (App. App’x 48). 

C. The so-called admissions, made orally and in the plead¬ 

ings, may not be taken to sustain the Commission’s 
assertion of jurisdiction. 

For want of a hearing, the Commission resorts to treat¬ 
ing the case as though it involved a motion for judgment 
upon the pleadings. It refers to “admissions by the Appel- 
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lants both in Exhibit 1 of its Answer * * * and in the 

statements of its counsel” at the oral argument of the 
Commission’s motion (Comm. Br. 12-13). These so-called 
admissions comprise (1) an exhibit to the Company’s 
answer, which exhibit was the Company’s responsive plead¬ 
ing in one of the Commission’s administrative proceedings, 
and (2) colloquy of counsel on the same point at the argu¬ 
ment in the court below. Both refer solely to the single 
sale, to a single company, through the single outlet here¬ 
tofore mentioned and hereinafter dealt with in Point III. 

But these items cannot supply the want of pleadings and 
proof in any event. As stated above in Point I, the Com¬ 
mission has refused to state any explicit basis of jurisdic¬ 
tion and there was, therefore, nothing to which the answer 
of the Company could be specifically directed. The plead¬ 
ings of the Company, under the circumstances, were neces¬ 
sarily general. The details of the contract involved, the 
extent and nature of the sale, and other relevant matters 
are neither pleaded nor in evidence here. The brief colloquy 
of counsel in the district court relates to the same item, is 
most general in terms, and at best is inconclusive to estab¬ 
lish any essential fact with certainty. 

Moreover, the Commission made no motion for judgment 
on the pleadings. Indeed, it could not do so because it had 
itself refused to plead jurisdiction upon the ground that the 
proceeding was one which merely required a request on the 
part of the Commission and which in turn the district court 
was authorized (if not required) to honor without any real 
consideration of the Company’s objections. That such is 
not the nature of the proceeding is set forth in the Com¬ 
pany’s opening brief (pp. 13-24) and below under Subpoint 
D. Nevertheless, the Commission, in this Court, assumes 
that it has followed judicial procedure, assumes that it has 
properly alleged its jurisdiction and the jurisdiction of the 
court below, assumes that the Company’s answer was made 
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iii response to sufficiently stated moving papers, and then 
seizes upon a general statement in the Company’s pleading 
as a confession of jurisdiction. If, under these circum¬ 
stances, the Company is held to have confessed the point 
upon which it has so long insisted upon a hearing, then the 
Commission profits by its very refusal to follow the estab¬ 
lished mode of procedure and the Company suffers from its 
attempt to state its position despite the complete lack of 
notice as to the position of the Commission. 

Indeed, the Commission goes further and assumes that 
testimony and a record thereof were before the motion 
judge. Counsel for the Commission refers to “five hun¬ 
dred pages of testimony right here now” (Comm. Br. 5, 13; 
Comm. App’x 1G)—but these were never introduced in the 
court below and are not in the record. 

The Commission states that “appellants were given 
ample opportunity to fully state their contentions” (Br. 
13). Of course, the Company did that—so far as it could 
in the absence of allegations on the part of the Commission. 
But is this a hearing? The Supreme Court has not so held. 
Cf. Ilagar v. Reclamation District No. 108, Ill U. S. 701, 
708; Hooker v. Los Angeles, 1S8 U. S. 314, 318; Twining v. 
New Jersey, 211 U. S. 78, 111; New England Divisions Case, 
2G1 U. S. 184, 200; Chicago Junction Case, 264 U. S. 258, 
265; Morgan v. United States, 304 U. S. 1, 1S-19; Saunders 
v. Shaw, 244 U. S. 317, 319. There has been no averment 
of the basic issue of jurisdiction. “A party can no more 
succeed upon a case proved, but not alleged, than upon a 
case alleged, but not proved.” Foster v. Goddard, 1 Black 
506, 518. There has been no proof here, and there has been 
no opportunity for cross examination. “Cross examina¬ 
tion is * * * a means of separating hearsay from knowl¬ 
edge, error from truth, opinion from fact, and inference 
from recollection.” The Ottawa, 3 Wall. 26S, 271. 
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In proceedings of the type here involved, the Supreme 
Court has required a true hearing, as discussed in Subpoint 
D below. 

D. The so-called “summary” proceedings, which the Com¬ 
mission purports to have followed, do not authorize 
either the Commission or the courts to dispense with 
notice of the issues or proof of disputed facts upon 
which jurisdiction is asserted. 

The Commission here makes a variety of arguments in 
order to justify procedure without proof, or even pleading, 
as to the essential fact of jurisdiction. (1) The Com¬ 
mission in its brief, without making any very clear state¬ 
ment of the implications of its statements, insists that the 
proceeding here involved is “summary” and “incidental” 
(pp. 16-17). It seems to argue, on this basis, that there 
need be no pleadings, process, or hearing of evidence. 
(2) Secondly, it hints, but does not argue directly, that 
this proceeding is somehow one of judicial review rather 
than one of judicial process. (3) And finally it assumes 
that a result favorable to the Commission would be reached 
upon any trial of the facts, and therefore brands the Com¬ 
pany’s demand for a hearing as merely technical. There 
are conclusive answers to each of these. 

It may be noted at the outset, however, that the Company 
here has not in this proceeding raised any question as to 
the precise form in which, under the present Rules of Civil 
Procedure, the Commission is required to proceed. Those 
questions have heretofore been raised in this Court in 
Clayton v. Securities and Exchange Commission, No. 7384 
(see Brief for Appellants therein, pp. 20 et seq.). 1 In this 


1 The per curiam order of this Court, reversing and remanding with 
directions to vacate the district court order upon the ground that the 
case was moot, entered December 21, 1939, is unreported. 
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cause, the Company has simply asked for notice of the 
basis of the asserted jurisdiction, proof thereof, and the 
opportunity to present rebuttal evidence upon disputed 
issues—whatever the form of pleadings tiled and despite 
lack of process under the Rules of Civil Procedure. Those 
questions, however, may be raised if and when further 
proceedings are attempted by the Commission. 

(1) The Supreme Court has held that, in proceedings of 
the nature here involved, a trial must be held. 

In its opening brief, the Company pointed out that the 
Supreme Court, upon precisely the same type of proceed¬ 
ings and statutory provisions here involved, has long settled 
the rule that, upon application to the courts for compulsory 
production of books and records, the moving party must 
allege and prove its jurisdiction and an opportunity must 
be accorded the respondent to contest such allegations and 
proof (pp. 14-20). Nevertheless, the Commission in its 

brief makes no reference whatever to anv one of those 

* 

precedents. 

The right to be heard—that is, to present evidence—is 
fundamental. Snyder v. Massachusetts, 291 U. S. 97, 105. 
A prima facie case, whether established by proof or by 
rebuttable presumption, may be overcome by competent 
proof; and refusal to receive the defendant’s evidence on 
the subject amounts to a denial of a hearing on that issue 
in contravention of due process. Georgia Ry. <& El. Co. v. 
Decatur, 295 U. S. 165, 171; Saunders v. Shaw, 244 U. S. 
317, 319. Cf. Bailey v. Alabama, 219 U. S. 219, 238; Mobile, 
J. & K. C. R. R. v. Turnipseed, 219 U. S. 35, 41; Western 
& Atl. R. Co. v. Henderson, 279 U. S. 639, 642. It was in 
recognition of this underlying principle that the Supreme 
Court, in referring to proceedings to enforce administrative 
subpoenas such as here involved, has said that the defendant 
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is entitled to be “fully heard” ( Federal Trade Comm. v. 
Claire Co., 274 U. S. 1G0, 174), to make “appropriate de¬ 
fense” (Myers v. Bethlehem Cory., 303 U. S. 41, 49), and 
to “have full opportunity to contest its validity” ( Federal 
Power Comm’n v. Edison Co., 304 U. S. 375, 386). 

Despite these precedents, the Commission now contends j 
that, notwithstanding the issues raised by the Company’s 
motion and answer, the Company is not entitled to a trial 
upon the questions of fact presented (Comm. Br. 15). Its 
argument (pp. 16-17) is based upon cases which either 
fail to support the proposition, or to the extent that they 
may be regarded as doing so, are in conflict with the deci¬ 
sions and reiterated statements of the Supreme Court. 

In Perkins v. Endicott Johnson Corporation, 37 F. Supp. 
604 (X. D. X. Y. 1941), the Secretary of Labor filed a com¬ 
plaint in accordance with the Federal Rules of Civil Proce¬ 
dure governing plenary actions. While it is true that the 
court stated obiter that “relief can be granted in a summary 
proceeding,” it held that (as is pointed out in the Company’s 
Main Brief, p. 18): 

Decision on motion for order should not be made until 
after a hearing on the issue raised. 

Thereafter, a hearing was had, and the subsequent opinion 
of the court concludes (40 F. Supp. 254, 258): 

The court demanded proof showing good reason to i 
believe that the records were subject to inspection. 
Securities and Exchange Commission v. Tung Corpora¬ 
tion, D. C., 32 F. Supp. 371. Without such proof this 
Court, through the issuance of such an order, would 
be aiding the Labor Department in carrying out an 
“extra-legal inquisition”. National Labor Relations 
Board v. New England Transportation Co., D. C. 14 
F. Supp. 497, 498. 



The facts do not satisfy me that the records sought 
are subject to inspection. I, therefore, deny plaintiff’s 
application. 

Thus, whether called a “plenary” or “summary” proceed¬ 
ing,- it is plain that the judicial determination of the fact 
issues was in that case recognized to require a true hearing. 

In Securities and Exchange Comm. v. Tung Carp., 32 F. 
Supp. 371 (X. D. Ill. 1940), it is true that the court pro¬ 
ceeded on a rule to show cause, but as pointed out in the 
Company’s Main Brief herein (p. 19y the court there specifi¬ 
cally held that the respondents, having denied the pertinent 
allegations of the petition, were entitled to be heard on the 
questions presented; and the trial court there concluded 
(p. 375): “A time for such hearing will be set upon notice 
and motion”. 

In Cudahy Caching Co. v. National Labor Relations 
Board. 117 F. 2d 692 (C. C. A. 10, 1941) the opinion shows 
that (p. 693): 

The Company filed its answer, issues were joined, and 
after a hearing before the court, an order and judg¬ 
ment were entered directing the Company to respond to 
the subpoena. 

Whatever significance may be attached by the Commission 
to the statement by the same court that the proceeding was 

-In Central Re public llan I,- <f• Trust C <>. v. Cahhrcll. />8 F. 2d 721, 
731, a bankruptcy proceeding, the court said: 

‘‘The main characteristic differences between a summary proceed¬ 
ing and a plenary suit are: The former is based upon petition, 
and proceeds without formal pleadings; the latter proceeds upon 
formal pleadings. In the former, the necessary parties are cited 
in by order to show cause; in the latter, fonnal summons brings in 
the parties other than the plaintiff. In the former, short time notice 
of hearing is fixed bv the court; in the latter, time for pleading 
and hearing is fixed by statute or by rule of court. In the former, 
the hearing is quite generally upon affidavits; in the latter, examination 
of witnesses is the usual method. In the former, the hearing is 
sometimes ex parte; in the latter, a full hearing is had. 
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“not complete in itself,” that language in no way detracts 
from the authority of the case for the proposition stated 
therein—that, when an application is filed by an administra¬ 
tive agency with a court for an order requiring obedience to 
a subpoena duces tecum, the respondent is entitled to 
assert (p. 694): 

that the proceeding in which the evidence is sought is 
not one of which the Board lias jurisdiction or that the 
evidence does not relate to or touch the matter under 
consideration. 

The opinion in Goodyear Tire £ Rubber Co. v. National 
Labor R. Board, 122 F. 2d 450 (C. C. A. 6, 1941), insofar 
as it holds that a proceeding for enforcement of an ad¬ 
ministrative subpoena does not require a hearing is ob¬ 
viously in conflict with the long line of holdings and state¬ 
ments by the Supreme Court in Interstate Commerce Comm. 
v. Brimson, 154 U. S. 447, 479, 485, 489; Federal Trade 
Comm. v. Claire Co., 274 U. S. 160,173-174; Jones v. Securi¬ 
ties Commission, 298 U. S. 1, 25-26; Federal Power Comm’n 
v. Edison Co., 304 IT. S. 375, 385. See the Company’s open¬ 
ing brief herein (pp. 14-24). 

The suggestion that the proceeding must be summary be¬ 
cause incidental or ancillary to some proceeding before an 
administrative body (Comm’n Br. 16) is based on a mis¬ 
apprehension of the relation between administrative powers 
and the judicial process when invoked by application to a 
court in a proceeding such as is here involved. In Inter¬ 
state Commerce Comm. v. Brimson, 154 U. S. 447, 477, 487, 
the Court stated that such a proceeding, while in aid of 
an administrative body, is in no way ancillary or inci¬ 
dental to the administrative proceeding, but is a wholly 
judicial determination of rights of the parties in a case or 
controversy begun against the witness. See also Ellis v. 
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Interstate Commerce Comm ’n, 237 U. S. 434,442; Cobblediek 
v. United States, 309 U. S. 323, 329-330. 

(2) This is not an appeal upon an administrative record, 
and there is no occasion for the application of the 
doctrine requiring the exhaustion of administrative 
remedies. 

In its opening brief, the Company pointed out that, under 
the specific and repeated decisions of the Supreme Court, 
in the type of proceeding here involved there arises no 
question respecting the exhaustion of administrative proc¬ 
ess before adjudication of the question of jurisdiction may 
be had in the courts (pp. 20-24). While the Commission, in 
its brief, makes no mention whatever of those precedents, 
it belittles the idea of a “trial * * * completely de novo, 
disregarding entirely the hearing and testimony taken 
before the Federal Power Commission” (Comm. 
Br. 5). It refers to the “five hundred pages of testimony” 
taken before the Commission (Comm. Br. 5, 13). And it 
asserts that “any substantive rights of the Appellants 
* # * are fully protected by Sec. 19 of the Act under 

which Appellants may obtain judicial review of any final 
order by which it is aggrieved” (Comm. Br. 15). 

But, in the first place, this is no mere appeal from an ad¬ 
ministrative order. It could not be—for the administrative 
record is not before this Court, it was neither introduced 
nor tendered in the court below, and there is no statutory 
provision for any such appeal. In the second place, the 
Supreme Court has repeatedly held that the right of appeal 
at some subsequent time from a final order is immaterial 
in proceedings of this character—as shown in the cases cited 
in the Company’s opening brief (pp. 20-24) which need not 
be repeated here. 
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(3) No mere technicalities are here involved, but instead 
there is presented the Company’s right to procedural 
due process. 

The Commission asserts that the Company’s basic con¬ 
tention here “is not one of substance, but one of procedure” 
and that the Company does not seek “the protection of any 
substantive rights” (Comm. Br. 14, 15). In so stating, of 
course, the Commission assumes that it has jurisdiction 
despite the Company’s denial. 

Insofar as these statements may be regarded as a con¬ 
tention that the judgment below should be affirmed because 
the result would be the same even if defendants were given 
an opportunity to present evidence, it is, of course, in clear 
conflict with the rule that procedural due process forbids 
the disregard of the established rules of fundamental fair¬ 
ness and is not satisfied, though the result on the merits 
may possibly be just, if the hearing was unfair. Turney v. 
Ohio, 273 U. S. 510, 535; Patton v. United States, 281 U. S. 
276, 292. Moreover, to assume here that the result was fair 
necessarily involves mere guesswork as to the facts. 

The Supreme Court has recognized that, even in the case 
of property rights, procedural due process requires notice 
and hearing. In Saunders v. Shaiv, 244 U. S. 317, the Court 
held that a decree of the Supreme Court of Louisiana must 
be reversed where it was entered against a defendant who 
had not had opportunity to present his evidence, saying 
(p. 319): 

Probably the majority of the [State] Supreme Court 
thought that it was so plain on the uncontroverted facts 
that the case was within the principle of The Myles 
Salt Company’s Case that to remand it would be an 
empty form—a mere concession to technicality. It may 
turn out so, but we do not see in the record an absolute 
warrant for the assumption and therefore cannot be 
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sure that the defendant’s rights are protected without 
giving him a chance to put his evidence in. 

But here, in the case now before this Court, the Company 
has not only been denied a right to present rebuttal evi¬ 
dence but the court below has both (1) proceeded upon 
pleadings which state no basis for jurisdiction and (2) has 
required no proof from the moving party. In the circum¬ 
stances here, therefore, the Company did not know what 
issues as to jurisdiction it would be required to meet (and 
therefore could not prepare its defense) and the Commis¬ 
sion, though it was the moving party, introduced no evi¬ 
dence on the disputed issue (so that the Company had no 
case to rebut). 

III. THE JURISDICTION OF THE COMMISSION IS 
LIMITED, AND NOTHING APPEARS IN THE 
RECORD UPON WHICH TO SUSTAIN THE COM¬ 
MISSION’S DEMAND FOR JURISDICTION IN 
THIS CASE. 

Since the moving party here has made neither aver¬ 
ments of jurisdiction nor proof upon which the jurisdic¬ 
tion in this cause may be determined, the order of the 
court below must be vacated. But, throughout its brief, 
the Commission insists upon arguing the jurisdictional 
issue upon the merits as though it had averred and proved 
jurisdiction. 

While, in the absence of averments and proof, the juris¬ 
dictional issue cannot in any event be determined, a dis¬ 
cussion of the assertions of the Commission will further 
demonstrate both its lack of jurisdiction and the need of 
allegations and proof. 

The gist of the matter is this: The Commission assumes, 
without saying so, that Congress has conferred upon it all 
of the Federal power under the commerce clause so far as 
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relates to natural gas companies—but the fact is that, 
whatever the possible scope of Federal power may be, 
Congress has expressly withheld the exercise of Federal 
jurisdiction over matters which have been and are now 
regulated by the States. The Company points out that 
all of its business is subject to complete regulation by the 
authorities of Pennsvlvania, and that therefore there is 
nothing subject to regulation by the Federal Power Com¬ 
mission. The Commission points to a single transaction 
whereby natural gas is sold to a company which in turn 
transports it to New York—but the Company insists that 
this sale is fully within the regulatory power of the State 
authorities so far as the Company here is concerned and 
is therefore not within the jurisdiction conferred by Con¬ 
gress on the Federal Power Commission. Of course, the 
whole argument is based upon assertions in the briefs and 
sketchy references to the Company’s pleadings necessi¬ 
tated both by the failure of the Commission to specify the 
basis of its asserted jurisdiction and the total absence of 
proof. 

A. The Company is subject to complete regulation by Penn¬ 
sylvania as to all of its natural gas activities. 

In its answer, filed without the benefit of any specification 
of jurisdiction in the moving papers of the Commission in 
the court below, the Company alleged that (App. App’x 
30): 

The Peoples Natural Gas Company operates solely 
within the Commonwealth of Pennsylvania. It does 
not produce, purchase, own, store, transport, distribute 
or sell natural gas outside of the Commonwealth of 
Pennsylvania. It does not transport natural gas in 
interstate commerce or sell natural gas in interstate 
commerce for resale for ultimate public consumption 
for domestic, commercial, industrial or any other use. 
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It is engaged in the production and gathering of nat¬ 
ural gas and in its purchase, storage, distribution and 
sale within the boundaries of the Commonwealth of 
Pennsylvania. For a fuller and more specific state¬ 
ment of said company’s business and operations ref¬ 
erence is hereby made to its answer to the Commis¬ 
sion’s rule to show cause, a copy of which answer is 
attached hereto as Exhibit “1”. 

Exhibit 1, to which reference was thus made, states again 
that the Company 

is engaged in the business of producing, purchasing, 
storing, transporting, selling and distributing natural 
gas wholly within the State of Pennsylvania. It owns 
no property and is not engaged in the production, pur¬ 
chase, transportation or sale of natural gas outside of 
the State of Pennsylvania. [App. App’x 32.] 

The Company 

has been and is subject to regulation by the Pennsyl¬ 
vania Public Utility Commission with respect to its 
service and rates and otherwise. [App. App’x 33.] 

The authorities of Pennsvlvania 

have regulated all rates, charges and classifications 
demanded, received, charged or collected by [the Com¬ 
pany] in connection with any sale of natural gas, 
whether such sale be to the ultimate consumer or to any 
person, firm or corporation for resale to the ultimate 
consumer; and [the Company] has now on file with 
the Pennsylvania Public Utility Commission * * * 
rate schedules or tariffs covering all rates, charges, 
classifications, rules and regulations governing the sale 
of all natural gas sold by it, whether for ultimate con¬ 
sumption or for resale. [App. App’x 33.] 

These allegations of complete coverage as to regulation by 
e St te of Pennsyl^^ani a are repeated again and again, as 
shown on pages 39-40 and 41 of Appellant’s Appendix. 
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Moreover, sales of gas to other corporations for resale 
were a very minor and incidental part of the business of the 
Company: 

Sales to other natural gas utilities and to New York 
State Natural Gas Corporation for resale are a very 
minor part of Respondent’s total sales. [App. App’x 
39.] 

Indeed, during the year 1939 the Company sold for resale 
only 1,186,234 M c. f. out of total sales of 20,294,949 M c. f. 
And of this 1,186,234 only 128,363 M c. f. were sold to the 
New York State Natural Gas Company (App. App’x 34). 

Finally, the gas sale to the New York State Natural Gas 
Company, of which the Commission makes so much in its 
brief and which is discussed further below, is completely 
regulated by the Pennsylvania Commission (App. App’x 
36-37). 

B. Without indicating' the scope of the intended regulation 
predicated thereupon, the Commission seizes upon the 
sale to the New York Natural Gas Company as its 
basis for jurisdiction over the Company here involved. 

Throughout its brief, but without specifying the extent 
of the regulation intended to be based thereon, the Commis¬ 
sion seizes upon an alleged sale in interstate commerce to 
the New York State Natural Gas Company. This sale began 
in the last month of 1939 (App. App’x 37). The gas is so 
sold nearly a hundred miles within the borders of Pennsyl¬ 
vania, and is transported to New York by the New York 
company (App. App’x 36-37). 

That this is not a transaction subject to the jurisdiction 
of the Commission so far as the Company here is concerned, 
and that in any event there is no record upon which a de¬ 
termination of the question can be made by this Court, is 
set forth in Subpoint D below. 
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C. The Commission is without authority over natural gas 
matters subject to state regulation. 

In its opening brief, the Company pointed out that the 
Commission was without general jurisdiction and that the 
proceedings instituted by the Commission and here involved 
place the Company in an anomalous position as between 
state and federal authorities (App. Br. 24-29). To these 
contentions the Commission in its brief makes no direct 
answer. Instead, it assumes that its authority is, generally 
speaking, as broad as the power which might have been 
exercised by Congress. But the unsoundness of this posi¬ 
tion is easily demonstrated. 

The Natural Gas Act itself provides that, aside from sales 
and transportation actually in interstate commerce, 

the provisions of this Act * * * shall not apply to 
any other transportation or sale of natural gas or to 
the local distribution of natural gas or to the facilities 
used for such distribution or to the production or 
gathering of natural gas. [Sec. 1(b), 15 U. S. C. 717(b).] 

And the Committee reports further specify the intention of 
Congress: 

The States have, of course, for many years regulated 
sales of natural gas to consumers in intrastate trans¬ 
actions. The States have also been able to regulate 
sales to consumers even though such sales are in inter¬ 
state commerce, such sales being considered local in 
character and in the absence of congressional prohibi¬ 
tion subject to State regulation. * * * There is no 

intention in enacting the present legislation to disturb 
the States in their exercise of such jurisdiction. [House 
Rep. 709, 75th Cong., 1st Sess., p. 1.] 

The bill takes no authority from State commissions, 
and is so drawn as to complement and in no manner 
usurp State regulatory authority. [Id., p. 2.] 

The Commission is given no jurisdiction over local 
rates even where the natural gas moves in interstate 
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1 


commerce. [House Rep. 2651, 74th Cong., 2d Sess., 

p. 2.] 

The bill takes no authority from State commissions 
and is so drawn as to be a complement, and in no sense 
an usurpation, of State regulatory authority. [Id., 

p. 2.] 

The Senate committee report merely reproduced House re¬ 
port No. 709 quoted above (S. Rep. 1162, 75th Cong., 1st 
Sess.). The Committee reports, moreover, reflected the 
dominant note of the hearings (Hearings, Public Utility 
Holding Companies, House Committee on Interstate and 
Foreign Commerce, 1935, in three parts; House hearings 
on H. R. 11662 in 1936; and House hearings on H. R. 4008 
in 1937) and the debates (see In the Matter of Columbian 
Fuel Corporation, Opinion No. 48 (Docket No. G-143), 35 
P. U. R. (N. S.) 3) preceding the enactment of the Natural 
Gas Act in 1938. 

On Monday, January 5, 1942, in its first decision on the 
scope of the jurisdiction of the Federal Power Commission, 
the Supreme Court said ( Illinois Natural Gas Company v. 
Central Illinois Public Service Company, No. 100, October 
Term, 1941): 

The Court, in determining the validity of state regu¬ 
lations, has been less concerned to find a point in time 
and place where the interstate commerce in gas ends 
and intrastate commerce begins, and has looked to the 
nature of the state regulation involved, the objective of 
the state, and the effect of the regulation upon the na¬ 
tional interest in the commerce. 

That case, it may be noted, concerned the intermediate 
stage of interstate transportation of gas rather than the 
ultimate distribution to consumers or the prior gathering 
and sale wholly within a state. 

In view of this state of the law, the Commission itself in 
In the Matter of Columbian Fuel Corp., supra, has been 
forced to conclude that (p. 14) 
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It was not the intention of Congress to subject to regu¬ 
lation under the Natural Gas Act all persons whose 
only sales of natural gas in interstate commerce, as in 
this case, are made as an incident to and immediately 
upon completion of such person’s production and 
gathering of said natural gas. 

And, moreover, the Commission there explained that 

a determination in favor of the broader conception of 
its jurisdiction would lead the Commission into at¬ 
tempts to deal with the complicated interrelationship 
between the natural gas industry and the oil industry. 
To make regulation of producers and gatherers effec¬ 
tive under these circumstances would require statutory 
authority of much wider scope and machinery exceed¬ 
ing that at the disposal of the Commission with its 
present limited appropriation. 

There the Commission held that it had no jurisdiction 
over a company which was engaged in producing and 
gathering natural gas in Kentucky and, at the termini of 
its gathering lines, selling that gas in Kentucky to another 
company which transported and resold the gas in inter¬ 
state commerce outside Kentuckv. 

Nothing more is involved in this case. 

D. The precedents cited by the Commission are either 
wholly inapplicable or themselves demonstrate a lack 
of jurisdiction in the Commission. 

Despite the limited nature of the Commission’s juris¬ 
diction, it nevertheless argues as though Congress had 
assumed to exercise the furthermost limits of the commerce 
power and had delegated regulation thereunder to the Com¬ 
mission. 

First, the Commission (Comm. Br. 12) cites Currin v. 
Wallace, 306 U. S. 1, 9-10, respecting the Tobacco Inspec- 
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tion Act, and United States v. Bock Royal Co-op, 307 TJ. 
S. 533, 568, respecting the Agricultural Marketing Act—but 
those were cases where Congress had specifically reached 
out and taken into its jurisdiction tobacco inspection and 
agricultural marketing. These cases show what Congress 
might do, but they have no bearing whatever upon what 
Congress actually did do in the Natural Gas Act. 

Secondly, the Commission cites Public Utilities Commis¬ 
sion v. Attleboro Co., 273 U. S. 83, for the proposition that 
sales by the Company here involved “to New York State 
Natural Gas Corporation are, of course, sales in interstate 
commerce” (Comm. Br. 12). There Rhode Island was held 
to be without authority to regulate the charge for current 
sold to a company in Massachusetts. But there (1) Con¬ 
gress had made no disclaimer of jurisdiction as it has here, 
(2) the sale was substantial in that it involved “all the 
electricity required by the Attleboro Company for its own 
use and for sale in the city of Attleboro and the adjacent 
territory” (p. 84), (3) the current was conveyed to and 
“delivered * * * at. the State line” by the Rhode 

Island Company (pp. 84-86), (4) the case involved electric 
current rather than natural gas, and (5) the court was 
divided, Justice Sanford writing for the majority and Jus¬ 
tice Brandeis stating in his dissent that 

The business of the [Rhode Island] Company is an 
intrastate one. The only electricity sold for use with¬ 
out the State is that agreed to be delivered to the Attle¬ 
boro Company. That Company takes less than 3 per 
cent, of the electricity produced and manufactured by 
the [Rhode Island Company], which has over 70,000 
customers in Rhode Island. * * 

If the Commission lacks the power exercised, it is 
solely because the electricity is delivered for use in 
another State. * * * Congress has power to legis¬ 
late on the subject. It has not done so * # * so 



24 


there can be no contention that it has occupied the 
field. 

Here, on the other hand, there is involved a sale well within 
the state and within the Company’s gathering field (App. 
App’x 36). The contract involved is not in the record. 
Moreover, as will appear in the next paragraph, there is a 
further recognized ground for state jurisdiction in this 
case. 

Thirdly, the Commission insists that it has jurisdiction 
because there is a degree of affiliation between the Company 
here involved and the New York company (Comm. Br. 2-4, 
12, 14), and merely cites Western Distributing Co. v. Com¬ 
mission, 285 U. S. 119. But the very point of the Western 
Distributing case was that affiliation validated state regu¬ 
lation because 

Any other rule would make possible the gravest in¬ 
justice, and would tie the hands of the state authority 
in such fashion that it could not effectivelv regulate 
the intrastate service which unquestionably lies within 
its jurisdiction, [p. 125.] 

The scope of this doctrine is more fully developed by the 
three-judge court in Wichita Gas Co. v. Public Service Com¬ 
mission , 2 F. Supp. 792, 795-797 (D. Kan. 1933). Accord¬ 
ingly, the fact of affiliation further removes the Commis¬ 
sion from jurisdiction in this case, because that very fact 
is an independent basis for state regulation. 

Fourthly, in its statement of facts the Commission asserts 
that “the immediate cause” of these proceedings was its 
investigation of the New York company and that the deter¬ 
mination of the reasonableness of the rate charged by the 
Company here involved “will have a substantial bearing 
upon the determination of the reasonableness of the rates” 
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of the New York company (Comm. Br. 2.). It seems to 
imply that this is a ground for jurisdiction here, hut for 
two reasons the New York proceeding can have no bearing 
here: First, the subpoenas here involved were not issued 
in the New York proceeding, but in an entirely separate and 
independent proceeding. Secondly, nowhere docs the Com¬ 
mission state a basis of jurisdiction for its New York pro¬ 
ceeding so that it is impossible to determine whether that 
proceeding is either proper or may extend to the exercise 
of authority over the Pennsylvania Company here involved. 

Finally, the Commission seeks to supply basic authority 
from the mere administrative provisions of the statute 
(Comm. Br. S). These it reproduces in its appendix (pp. 
A19-A23). But Sections 4(a) and (b) and Section 5(a) 
are all expressly limited by their terms to matters “subject 
to the jurisdiction of the Commission”; and Sections 5(b), 
6(a) and (b), 8(a), (b) and (c), and 10(a) and (b) are 
all limited to “natural-gas” companies which by Section 
2(6) are defined to be those “engaged in the transportation 
of natural gas in interstate commerce, or the sale in inter¬ 
state commerce of such gas for resale” and are further 
limited by the provisions of Section 1(b) heretofore dis¬ 
cussed. Lastly, Sections 14(a) and (h) confer investigatory 
powers—to investigate violations and to issue subpoenas— 
but this is not an investigatory proceeding to discover vio¬ 
lations but is admittedly a rate making proceeding, and 
furthermore the Company has freely accorded the Commis¬ 
sion access to all books and papers necessary to determine 
the question of status or jurisdiction (App. App’x 29, 42, 
45). 

Clearly, therefore, there is no ground of jurisdiction 
asserted. None, indeed, is put forward which requires 
consideration except possibly the second listed above and 
even that cannot be determined without a record which will 
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present the facts. Furthermore, even the second ground 
listed above relates merely to one transaction and cannot 
serve to confer general jurisdiction upon the Commission 
over all the Company’s rates and practices. The Commis¬ 
sion, as pointed out in Point I above, refuses to state the 
precise scope of its investigation, and seems to demand 
general jurisdiction. Until the matter is determined upon 
adequate pleadings, proof of disputed facts by the moving 
party, and an opportunity to offer evidence in rebuttal by 
the respondent, this Court cannot determine the matter 
except by making many assumptions and denying the 
Company its day in court. 

CONCLUSION. 

The Company here asks merely the right to have notice 
of the basis of jurisdiction claimed by the Commission 
and opportunity to meet such claim by appropriate plead¬ 
ings and proof. It seeks no delay. It attempts no post¬ 
ponement of regulation, because it is already regulated by 

Pennsylvania as to all of its business. It asks onlv that 
* » 

it be not subject to double regulation, which Congress has 
expressly disclaimed any desire to impose and which can 
have no other effect than to confuse and disrupt its busi¬ 
ness contrary to public policy. 

The Company believes that the Commission is without 
jurisdiction. It has a right to its day in court on that issue. 
It does not seek a futile thing, for these proceedings are 
costly, in time, money, and good will. Moreover, if it 
tamely submits to the jurisdiction of the Federal Commis¬ 
sion, it must answer in a variety of ways to the state authori¬ 
ties who not only claim but now exercise complete juris¬ 
diction. 

It is respectfully submitted that the decree of the dis¬ 
trict court should be vacated and the Commission required 
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to proceed, if it desires to proceed, in accordance with the 
requirements of law and justice. 
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